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THE INTERNATIONAL DOLETON CONSERVATION ACT OF 1992: 

UNREASONABLE EXTENSION OF D.S. JURISDICTION IN THE 
EASTERN TROPICAL PACIFIC OCEAN (ETP) FISHERY 

I. INTRCDOCTION: Dolfiiin iDortali'ty in the ETP 

Since the early 1960's, one of the roost controversial and emotional 
wildlife issues addressed by Congress has been the dispute over incidental 
dolphin ir)ortality2 in the ETP tima fishery. 3 For reasons that are not 
entirely clear, dolphins and schools of yellowfin tuna frequently associate in 
the ETP. 4 Because dolphins are easy to spot as they swim along the ocean's 
surface, tuna fishermen have traditionally relied on the tuna-dolphin bond to 
locate large schools of yellowfin tuna.3 Prior to 1959, this technique of 
locating tuna did not pose a serious threat to dolphins because the primaiy 
commercial method used to harvest yellowfin tuna was the "line-and-pole. 

Hie threat to dolphins increased dramatically iri 1959, however, with the 
introduction of purse seine nets to the ETP tuna fishery. This new technology 



iTbe Eastern Tropical Pacific (ETP) is a 7 lillion square nile area of the Pacific Ocean "bounded by 40‘ 

H. latitude, 40’ S. latitude, 160* H. longitude, and the coastlines of North, Central and South Aierica." 50 
C.F.F. §216.3 (1991). 

^Incidental dolphin nortality is caused priiarily by the use of purse-seine nets to fish for yellonfin 
tuna in the ETP and the use of driftnets to fish for tuna in other fisheries. INVESTIGATIVE REPOET, TDHA: 
COERENT ISSDES AFFECTING TEE O.S. INDDSTET, REPORT TO TEE SENATE COHHITTEE OF FINANCE, O.S. INT'L TRADE COHN N 
POB. No. 2547 (Aug. 1992). This paper nill only discuss dolphin nortality associated with purse seine fishing 
in the ETP. 

3/d.; 138 CONG. EEC. E9064-02, E9067 (1992). 

^Because yellowfin tuna and certain species of dolphins share a sinilar diet, one theory suggests that the 
bond is related to feeding. O.S. INT'L TRADE COHH'N POL No. 2547, supra note 2. 

556 Fed. Reg. 4981 (1991). 

5This lethod of fishing relies priiarily on the use of hooks to catch tuna. After locating a school of 
fish, ground bait is thrown over the side to attract the tuna towards the vessel. As the tuna begin to feed on 
the baitfish, unbaited hooks are thrown into the water. Lacking the intelligence and built-in sonar of the 
dolphin, the tuna bite anything in the water, including the unbaited hooks. The dolphins, on the other hand, 
eat only the baitfish. 45 Fed. Reg. 72178 (1980); Conner, Tie Conrersion of Stariist, The San Francisco 
Chronicle, Jun. 17, 1990; E. Bolland, Exploitation on Porpoise: fie Pse of Purse Seine Nets by Conercial Tuna 
Fisbereen in tie Eastern Tropical Pacific Ocean, 17 STRACOSE J. INT'L L. 4 COH. 267 (1991). 



proved to be ten times more productive in catching tuna than the "line-and- 
pole” method.'^ However, it also brought with it an unwelcoroed and serious 
rise in incidental dolphin mortality . 8 It is estimated that, since 1959, 
approximately 7.5 million dolphins have died in purse seine-related deaths in 
the ETP9 . The majority of those deaths, approximately 6.8 million, were 
caused by the U.S. tuna fleet during the 1960 's and 1970 's.i® 

Public outrage in the U.S. over the high level of dolphin mortality in 
the ETP prompted a massive legislative effort to reduce the number of dolphin 
deaths associated with the domestic and foreign tuna fleets. The result was 
the Marine Mammal Protection Act (MMPA) of 1972. n The imirjediate goal of 
the Act was to reduce "the incidental kill or . . . serious injury of marine 
mammals permitted in the course of comir>ercial fishing operations ... to 
insignificant levels approaching ..." zero. 12 Continued concern over U.S. 
and foreign commercial fishing practices resulted in amendirients to the MMPA in 



’Conner, sapra note 6. 

•Purse seine fishing involves the use of deep-sailed, nylon webbed nets, soie of which reach depths of 
over 500 fathois. After the nets are placed in the ocean, dolphins are herded into the area using helicopters, 
speed boats and Class C explosives. The dolphins are then intentionally encircled with the nets. The bottoi 
of the nets are then winched closed by steel cables to prevent the tuna froi escaping to deeper water. As a 
result, a nuiber of dolphins are also trapped within the net. The walls of the "purse” are then tightened and 
a second net is used to reiove the tuna froi the water. However, before hauling the tuna onboard, efforts are 
lade to release any dolphins that reiain within the "purse", notwithstanding these efforts, soie aniials 
inevitably becoie entangled in the nets and drown. Others are injured in the process and subsequently die froi 
their injuries or are killed by sharks. E. Holland, sapra note 6; J. Brooke, 10 nations Seacb iccord on Saving 
Dolphins, The Hew York Tiies, Hay 12, 1992, at C4, col. 1; 138 Cong. Bee. H9064-02, H9070 (1992); O.S. INT'L 
TRADE COHHl FOB. Ho. 2547, supra note 2. 

80. S. IHT'L TRADE COHH'H FOB. Ho. 2547, supra note 2, at Table 3-1. 

i»Jd. 

’U6 O.S.C. §§1361 et seq. ( 1992). Hote that the HHPA is not liiited to the protection of dolphins, but 
rather protects all foris of larine laiials. 

1216 O.S.C. §1371(a)(2) (1992). 



2 



1981, 1984 and 1988 to afford marine mammals further protections under the 
Act . 1 3 

Despite the progress made under the MMPA to reduce dolphin mortality, 
public dissatisfaction in the U.S. with the continued killing of dolphins 
resulted in consumer boycotts against canned tuna products. In response, the 
three major U.S. tuiia processors- Starkist, Van Camp-Chicken of the Sea, and 
Bumblebee- announced in April 1990 that they would only sell dolphin-safe tuna 
in the U.S.i^ Congress built on this voluntary "dolphin-safe" policy by 
passing the Dolphin Protection Consumer Information Act (DPCIA) of 1990. The 
DPCIA established national labelling standards for dolphin-safe tuna. is 
Subsequently, court-ordered tuna embargoes were imposed between 1990 and 1992 
against hai'vestirjg and intermediary nations that had failed to comply with the 
comparability standards of the MMPA.i® Tlie net effect of the MMPA. the 
dolphin-safe policy, the DPCIA labelling scherrje and the court-ordered 
embargoes has been a significant reduction in dolphin mortality, as well as 
the elimination of almfcst all dolphin-unsafe tuna from the U.S. market. 



iiSone of the new protectioD leasures included: an annual kill quota of 20,500 dolphins for the O.S. tuna 
fleet (1981); potential tuna eibargoes against nations that did not have a coiparable dolphin conservation 
prograi (1984); perforiance standards for tuna boat captains to reduce dolphin nortality and a 100 percent 
observer progran on O.S. tuna boats (1988). 16 O.S.C. §§1361 et seq. (1992); 50 C.F.E. §216.24 (1991). 

H138 Cong. Bee. S17840-05, S17841 ( 1992). 

15138 Cong. Bee. H9064-02, B9067 (1992); 16 O.S.C. §1385 (1992). 

I5farti Island Institute v. Hosbacier, 746 F. Supp. 964 (B.D. Cal. 1990); Earth Island Institute v. 
Eosbacher, 929 F.2d 1449 (9th Cir. 1991); Earth Island Institute v. Eosbacher, 785 F. Supp. 826 (N.D. Cal. 
1992), 

iiPre-MllPA dolphin lortality in the FTP peaked at 534,000 deaths in 1961. 57 Fed. Beg. 27010, Table 2 
(1992). By 1991, dolphin iortality in the FTP had been reduced to approxiiately 25,000 deaths, only 1005 of 
shich sere caused by O.S. tuna boats. 138 Cong. Bee. 89064-02, 89070 (1992). 
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UnfortLinately , the MMPA embargoes and DPCIA labelling scheirje have caused 
friction with some of our closest allies and trading partners. Mexico. 
Venezuela and the European Community (EC) have each challenged the embargoes 
and labellii:ig scheme as unfair trade practices before the General Agreement on 
Tariffs and Trade (GATT). In September 1991, a dispute panel reviewing the 
Mexican complaint found that the U.S. embargoes (but not the labelling scheme) 
was GATT-illegal . 18 Notwithstanding these disputes, a significant 
breakthrough occurred at the international level in April 1992. At a special 
meeting of the Inter- American Tropical Tuna Commission (lATTC), the ETF’ 
harvesting nations joined in a multilateral agreement that will reduce dolphin 
mort-ality from 19,500 in 1993 to less than 5,000 per year by 1999.18 

respite this noteworthy achieveirient by the lATTC, Congress elected to 
amend the MMPA and, in October 1992, the President signed into law the 
International Dolphin Conservation Act (IDCA) of 1992.20 The IDCA 
establishes new standards for dolphin protection including, inter alia: a 5- 

year global moratorium on the use of purse seine nets to intentionally 
encircle dolphins in order to harvest tuna. 2 i To encourage compliance with 
these new measures, the IDCA allows the Secretary of the Treasui'y to lift 
existing tuna embargoes for any state that agrees to abide by the moratorium. 



i»The EC and Venezuelan coiplaintB are pending revieu. 138 Cong. 8ec. B3064-02, B9069 (1992). 

i^Inter-Aierican Tropical Tuna Coninsion Agreeient, June 1992 (la Jolla, California). The parties to the 
agreeient are: Coluibia, Costa Rica, Ecuador, Mexico, Micaragua, Panaia, Spain, the O.S., Vanuatu, and 
Venezuela. lATTC Agreeient, app. I; O.S. IBTT TRADE COMM'N POBLICATIOS 2547, supra note 2. 

2»Pub. L. No. 102-523 (1992). 

JiQther dolphin protection provisions of the IDCA include: an international research prograi to develop 
ne(f fishing equipient and techniques that are dolphin-safe and a landatory dolphin-safe tuna larket for the 
O.S. by June 1994. Id. 
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If a nation subsequently fails to comply with its commitments under the IDCA, 
the Secretary can impose a more onerous embargo, not only against yellowfin 
tuna harvested in the ETP, but also against any fish and fish products 
produced by the noncomplying state . 2 2 

This new legislative attempt to further extend U.S. dolphin conservation 
efforts in the ETP raises several interesting jurisdictional questions. Does 
international law provide a basis of jurisdiction for such unilateral 
regulation of domestic and foreign fishing activities in the ETP? If such a 
basis exists, will the exercise of extraterritorial jurisdiction to regulate 
foreigi'i fishing practices in the ETP nevertheless te inconsistent with the 
international legal system? More specifically, even if the U.S. is not 
precluded from applying its laws extraterritorially , are U.S. conservation 
interests outweighed by the political, economic, social and sovereigrity 
conceiTis of the other ETP harvesting states? 

This paper will answer these questions by examining the practical and 
legal implications of extending the IDCA extraterritorially. A brief 
historical ovewiew of U.S. fishery managerrjent and ocean policy regardirig 
highly migratory species will be provided as background information. 

Similarly, a review of domestic and international efforts to manage tuna 
stocks and protect dolphins in the ETP will be provided. The extraterritorial 
extension of U.S. jurisdiction under the IDCA will then be examined under the 
reasonableness test of the Bestat^ment (Third) of the Foreign Relations Law of 
the United States §403 (1986). As will be demonstrated herein, a balancing of 
the interests involved weighs heavily against unilaterally extending the IDCA 



2 2 Id. 
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beyond the U.S. exclusive economic zone (EEZ). A reasonable alternative to 
the IDCA will, therefore, be offered in conclusion. 

II. U.S. FISHERY MANACSMEWr: A Historical Overview 

A. Hie Truman Proclamaticai of 1945 

On September 28, 1945, President Truman took the unprecedented step of 
unilaterally establishing fishery conservation zones over high seas areas 
contiguous to the U.S. coast23 in these zones, the U.S. was to exercise 
exclusive regulatory control over areas that had been traditionally fished by 
U.S. nationals alone. Areas traditionally used by both U.S. and foreign 
fishermen would be regulated by bilateral agreements. Additionally, the 
Proclamation recognized the right of other coastal states to establish simil.ar 
conseivation zones provided they were consistent with the U.S. claims. 

Although the proclamations indicated that freedom of navigation would 
not be affected in the zones, the unintended result of this unilateral 
extension of jurisdiction was a new era of expansive maritime claims by the 
international community. Citing the Truman Proclamations as authority, Chile, 
Ecuador and Peru signed the Declaration of Santiago in 1952 and established 
200 nautical mile maritime zones. In these zones, each nation claimed 
exclusive sovereign jurisdiction, not only over the resources in the zone, but 
also the water column. 24 Other nations soon followed suit with similar 



^^PoUcy of the United States iiitb Sespect to Coastal Fisheries in Certain breas of tie Eigb Seas, Sep. 
28, 1945, Presidential Proclaiation Ho. 2668, 10 Fed. Peg. 12304 (1945). A second proclanation issued on the 
sale day extended jurisdiction over the natural resources of the O.S. continental shelf. Policy of tbe United 
States gitb Sespect to tbe Satural Sesources of tbe Subsoil and Sea Bed of tbe Continental Sbelf, Sep. 28, 
1945, Presidential Proclaiation Ho. 2667, 3 C.F.R. §67 (1943-1948 Coipilations). 

Clingan, Jr., Eierging Las of tbe Sea: fbe Econoiic Eone Silena, 14 SAH DIEGO L. REV. 530-547 
(1977); E. Richardson, Poser, Eobility and tbe Las of tbe Sea, 58 FOREIGH AFFAIRS 902-919 (1980). 
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declarations. The potential result of these claims was a serious threat to 
freedom of navigation and overflight in areas that had traditionally been 
considered part of the high seas. 25 

B. Magnuson Fishery Conservaticai and Managem^t Act of 1976 

Continued concern over depletion of coastal fish stocks prompted 
Congress to take further unilateral action to protect U.S. fishing interests 
beyond the territorial sea. With the enactment of the Magnuson Fishei~y 
Consei'vation and Management Act (MFCMA) of 1976, Congress established a broad 
200-mile Fisheries Conservation Zone (FCZ) in which the U.S. claime<i exclusive 
management authority over all fish stocks found in the zone, except highly 
migratory species. 26 With regard to highly migratory species, the MFCMA 
authorized the Secretary of State to initiates negotiations with other nations 
"for the pui-pose of entering into international fishery agreements . . . [to] 
provide for the conservation and management ..." of such species thi'oughout 

their i'ange.27 

Although well-intended, the MFCMA had an adverse impact on U.S. ocean 
policy goals. In the short- tenn , the timing of the Act preempted the 



effect, obat these states sere claiiing sas a 200-iile territorial sea. Such claiis are significant 
because foreign vessels only enjoy a right of innocent passage through the territorial sea of another state. 
Additionally, a right of overflight does not exist in the airspace above the territorial sea. If all coastal 
states sere to claii 200-iile territorial seas, freedo* of navigation and overflight rights critical for O.S. 
lilitary and coiiercial needs sould be adversely affected. 

O.S.C. §§1801 et seq. ( 1992). iighly ligratory species, such as tuna, do not live in any defined 
area of water. Therefore, until 1990, the O.S. laintained that no state had a paraiount interest in lanaging 
such stocks, even when found within a state's exclusive econoiic zone (§EZ). As discussed below, the O.S. 
aiended the BFCHA in 1990 to place tuna found within the O.S. EEZ under exclusive O.S. lanageient jurisdiction. 
O.S. INT'L TEADE COHB'N FOB. lio. 2547, supra note 2. 

2116 O.S.C. §§1812, 1822 (1992). 
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conclusion of a promising agreement with several Latin American states to 
raultilaterally regulate tuna stocks in the ETP.28 It additionally undercut 
U.S, efforts at the U.N. Conference on the Law of the Sea to obtain consensus 
on international standards for the conservation and management of highly 
migratory species. 29 In response to the MFCMA, several countries 
immediately extended their fishery jurisdictions out to 200-miles. 3® Unlike 
the MFCMA, however, many of these claims asserted jurisdiction over highly 
migratory species, 3 i In the long-run, the MFCMA was relied on by a number 
of states to make more expansive maritime claims. 32 By 1990, 13 states 
claimed 200-mile territorial seas, 21 states claimed 200-mile fishery zones, 
and another 80 nations claimed 200-mile EEZs.3 3 The MFCMA also derronstrated 
U.S. willingness (repeated in the IDCA) to enact fishex*y legislation 
inconsistent with its existing international treaty obligations. Arguably, 
the Act violated U.S. commitments under the 1958 Geneva Convention on Fishing 
and Conservation of the Living Resources of the High Seas, the 1958 Geneva 



28J. Hoore, Foreign Policy and Fidelity to Lan: The hatoey of a heaty Uolatioa, 70 AUER. J. IllT'L, L. 
802-808 (1976). 

25J. Eindt, Overall Goals for Protecting the Karine Environnent, 2 JOHN HA8BEH KIHDT, MARINE POLLOTION AND 
TBE LAN OF TBE SEA 673, 675-708 (1986), 

^•Ihese states included: Nomay, Mexico, Canada, France, Guateiala, Japan, Spain, India, Sri Lanka, and 
Senegal. T. Clingan, Jr., supra note 24. 

310. S. IHI'L TRADE COMM'N FOB. Ho. 2547, supra note 2. 

33J. Eindt, supra note 29. These claiis sere lade despite language in the MFCMA which indicated that the 
traditional high seas freedois of navigation and overflight would not be iipeded in the FCZ. 16 O.S.C. §1801 
(1992). 

^^hnnotated Supplenent to the Cottander's Bandbooi on the Lav of Baval Operations, Naval Narfare 
Publication (NNP) 9 (Rev. A)/Fleet Marine Force Manual (FMFM) 1-10, of 5 October 1989, Table STl-5. 
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Convention on the High Seas, and several bilateral and multilateral fishei*y 
agreements . 3 ^ 



C. U.S. KEZ Proclamaticai of 1983 
In July 1982, the U.S. eliminated any further hope of reaching 
inteniational consensus on the issue of fishery management by declaring that 
it would not sign the 1982 U.N. Convention on the Law of the Sea (LC)SC).35 
Less than a year later, however, the President announced that the non-seabed 
portions of the LOSC reflected customary international law and that the U.S. 
would accordingly exercise its maritime rights and duties consistent with 
those provisions . 36 He concurrently declared that the U.S. was establishing 
a 200-mile EEZ consistent with inteniational law. 37 

For the most part, the U.S. EEZ Proclamation pax'alleled the EEZ concept 
established in Part V of the LOSC. Within this new zone, the U.S. claimed to 
exercise "sovereign rights for the pui-pose of . . . exploiting, consei-ving and 
managing natural resources, both living and non-living, of the seabed and 
subsoil and the superjacent waters ... . "38 The MFCMA was airjended 



5<Geneva Convention on Fishing and Conservation of the Living Resources on the Bigh Seas (1958), 17 D.S.T. 
138, T.I.A.S. Ho. 5969, 559 O.H.T.S. 285, Articles 1, 7 and 9-12; Geneva Convention on the High Seas (1958), 13 
D.S.T. 2312, T.I.A.S. Ho. 5200, 450 O.H.T.S. 83, Articles 2, 6 and 22; J. Moore, supra note 28. 

55The priiary justification given for this decision nas that the deep seabed lining provisions of the 
Convention sere contrary to O.S. interests. Statetent of doited States Ocean Policy, March 10, 1983, 1 FOB. 
PAPERS: RONALD REAGAN: 1983, at 378-379 (1984). 

tild. 

^Uxclusive Fconoiic Zone of the doited States of iterica, March 10, 1983 (Presidential Proclaiation Ho, 
5030), 1 FOB. PAPERS: RONALD REAGAN: 1983, at 380 (1984). 

5»Hothing in the Proclaiation, however, was intended to interfere with the traditional high seas freedois 
of navigation and overflight within the zone. Id. 
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accordingly to reflect that the U.S. would exercise '‘sovereign rights and 
exclusive fishery management authority over all fish, and all Continental 
Shelf fishery resources," within the EEZ.39 Specifically excluded from both 
the EEZ Proclamation and the MFCMA amendments, however, was jurisdiction over 
highly migratory species. 40 

D. Fishery Conservation Amendments Act of 1990 
U.S. fishery policy regarding highly migratory species was finally 
reversed with the enactment of the Fishery Conservation Amendments Act (FCAA) 
of 1990. Effective January 1, 1992, the MFCMA was amended to claim 
jurisdiction over tuna stocks found within the U.S. EEZ . 4 i More 
importantly, the FCAA for the first time recognized the right of other coastal 
states to claim jurisdiction over tuna stocks found within their 200-mile EEZs 
or FZs.42 This arguably includes the right to regulate how, and to what 
extent, tuna stocks will be harvested within these zones. The IDCA, however, 
imposes a moratorium on the use of purse seine nets to intentionally encircle 
dolphins. It therefore attempts to regialate how a foreign state may harvest 
tuna within its own EEZ. Such extraterritorial regulation is clearly 



3>16 O.S.C. §§1801, 1811 (1992). 

<*The EEZ Proclaiation explicitly rejected O.S. jurisdiction over larine laiials and tuna and recognized 
the need for international agreeients to effectively lanage these stocks. Presidential Proclaiation Ho. 5030, 
sapra note 37. The HFCHi siiilarly provided that the O.S. "shall cooperate directly or through appropriate 
international organizations sith those nations involved in fisheries for highly ligratory species with a view 
to ensuring conservation and proioting the objection of optiiui utilization of such species throughout their 
range, both within and beyond the exclusive econoiic zone." 16 O.S.C. §1812 (1992). 

<10. S. IHT'L TRADE COHH'H POB. Ho. 2547, supra note 2. 

<2 Id. 
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inconsistent with the FCAA's recognition of a coastal state s sovereign rights 
over tuna found within its EEZ. 

III. EARLY O.S. EFFORTS TO PROTECT MARINE MAMMALS 
A. Marine Mamnal Protection Act of 1972 

Tlii’oughout much of the 1970 's and 80's, Congress was also actively 
involved in extraterritorial efforts to reduce incidental marine maimial 
iTiOrtality caused by domestic and foreign commercial fishermen. Concern that 
certain species of marine mammals were teing depleted "below their optimum 
sustainable population" prompted Congress to enact the MMPA of 1972.^3 Tlie 
primai'y feature of the MMPA was "a moratorium on the taking and import.ation of 
marirje mammals and marine mamirjal products. . . There were, of course, 

exceptions to the moratorium, including an exception for the incidental taking 
of marine mammals during commercial fishirg operations . ■^ 5 Under this 
exception, "the incidental taking of marine mairimals iii the course of pjrse 
seine fishing for yellowfirj turia ..." was permissible as long as commercial 
fishennen were usirg "the best marine mammal safety tecliniques and 
equipment ... " that were economically and technologically practicable . 46 



Fed. Reg. 72178 (1980); 16 O.S.C. §1361 ( 1992). ’Opti»ui sustainable population" is defined as "a 
population size which falls within a range froi the population level of a given species or stock which is the 
largest supportable within the ecosjstei to the population level that results in laxiiui net productivity." 50 
C.F.F. §216.3 (1991): "hazinui net productivity" is defined as "the greatest net annual increnent in population 
nuibers or bioiass resulting fro« additions to the population due to reproduction and/or growth less losses due 
to natural lortality." 50 C.F.E. §216.3 (1991). 

<<The iniediate goal of the Act was to reduce “the incidental kill or serious injury of larine «a»«als 
periitted in the course of coinercial fishing operations ... to insignificant levels approaching zero — " 16 
O.S.C. 1371(a)(2) (1992). 
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Notwithstanding the enactment of the MMPA, moi'e than 1.3 million 
dolphins died in the ETP tuna fishery between 1972 and 1980 as a direct result 
of intentional encirclement by purse seine nets. Dissatisfied with these and 
other marine mammal mortality figures, Congress amended the MMPA in 1981 by 
imposing an annual kill quota of 20,500 dolphins on the U.S. tuna fleet. 47 
As a result, U.S. -caused dolphin mortality dropped dramatically throughout the 
1980 's, reaching a record low of 1005 animals in 1991.48 During this same 
time period, however, dolphin mortality caused by foreign tuna fleets 
increased . 4 5 

Concern over lax foreign fishing practices resulted in additional 
amendments to the MMPA in 1984 and 1988. Included in these amendments was an 
import ban on yellowfin tuna harvested iri the ETP by nations that did not have 
a dolphin conservation prograiri comparable to that of the U.S. purse seine 
fleet. Tuna imports could also be banned from such nations if their average 
dolphin mortality rates exceeded U.S. standards. 50 In addition to the 
possibility of a primary embargo, the MMPA amendments also prevented "tuna 
laundering" by requiring intermediary nations that exported yellowfin tuna to 
the U.S. "to certify and provide reasonable proof. . ." that they had taken 



<’C. Coulston, Flipper Caught in the Fet of Conerce: Feauthorizatm of the Fariae Faiial Protection ict 
and Its Effect od Dolphins, 11 J. KHEBGI. U1. RESOOBCES 4 ESVTL. L. 97 (1990). See also 50 C.F.B. 
§2l6.24(d)(2)(i) (1991). 

<‘138 Cong. Bee. B9064, at B9070 (1992). 
at B9071. 

5*Coiparability standards are set out in detail in 16 O.S.C. §1371(a)(2)(B) and 50 C.F.B. §216.24 (1991) 
For purposes of a priiary eibargo, a harvesting nation is defined as "the country under whose flag ... fishing 
vessels are docuiented, or which has by forial declaration agreed to assert jurisdiction over ... certified 
charter vessels, froi which vessel(s) fish are caught that are a part of any cargo or shipient of fish to be 
iiported into the Onited States — “ 50 C.F.B. §216.3 (1991). 
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measures "to prohibit the importation of such tuna..." from harvesting 
nations subject to a primary embargo. 5 i Failure to provide the required 
proof would result in a secondary embargo against the noncomplying state. 52 
If these embargoes failed to achieve their intended results, a further ban on 
any other fish or fish product was authorized pursuant to the Fisherman's 
Protective Act of 1967.53 The 1988 Amendments additionally established 
performance standards for tuna boat captains and required the use of dolphiri- 
friendly fishing technology . 5 4 To rmDnitor compliance with these added 
safeguai'ds, the amendir)ents instituted a 100 percent observer program for the 
U.S. tuna fleet. 55 Similarly, foreign nations wishing to expoz't yellowfin 
tuna hax'vested in the ETP to the U.S. had to implement ari observer px'ogi'am to 
meet the MMPA comparability standards. 56 



51138 CoDg, Pec. E2774-02 (1992); 16 O.S.C. §1371. An inter»ediary nation is defined as ’a nation which 
exports yellowfin tuna or tuna products to the Onited States and which iiports yellowfin tuna or tuna 
products." 50 C.F.P. §216.3 (1991). 

52138 Cong. Pec. E2774-02 (1992); 16 O.S.C. §1371 (1992). 

55The Felly Aiendient [22 O.S.C. §1978 (1988)] to the Fisherian's Protective Act authorizes the President 
to ban the iiportation of any fish or fish product "froi a nation that diiinishes the effectiveness of an 
international fishery conservation prograi — “ 134 Cong. Pec. S16336, S16343 (1988). 

5^Perforiance standards and vessel gear requireients are contained in 16 O.S.C. §1374 (1992) and 50 C.F.P. 
§216. 24(d)(2) (1991). Soie of the lore iiportant perforiance standards include; a ban on sundown sets; a 
requireient to engage in a “backdown" procedure to release dolphins trapped in the net; and a prohibition on 
the use of Class C explosives to herd dolphins into the net. Gear requireients include: porpoise safety panel 
(j.e., Hedina Panel); porpoise apron; porpoise safety panel larkers, hand holds, and corkline hangings; 
bunchlines; speedboats; rubber raft; faceiasks and snorkels; and spotlights. 

55138 Cong. Pec. S12946 (1988); 16 O.S.C. §1374 (1992); 50 C.F.P. §216. 24(d)(2) (1992). 

5®A foreign nation had to deionstrate that its tuna fleet was being "lonitoring by observers froi the 
lATTC or an equivalent international prograi" in which the O.S. participated, and that the level of observer 
coverage was equal to that iiposed on O.S. vessels "unless an alternative observer prograi [was] ... deteriined 
to provide sufficiently reliable docuientary evidence of the nation's incidental take rate." 54 Fed. Peg. 

20171 (1989); 16 O.S.C. §1374 (1992). 
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1. Reaction to Tuna Embargoes Under the GATT 



Beginning in 1990, court-ordered embargoes were imposed against various 
harvesting nations that did not have comparable dolphin conservation progi'ams 
or had exceeded U.S. standards regarding average dolphin mortality rates. 
Subsequently, embargoes were ordered against various intermediary nations that 
failed to demonstrate that they had banned yellowfin tuna products from 
nations subject to the primary embargoes. 5 v 

In January 1991 , Mexico requested the GATT Council to establish a panel 
to consider whether the primary and secondary embargo provisions of the MMFA 
and the labeling provisions of the DPCIA were GATT- il legal . 58 Mexicari 
officials argued that the embargoes violated: 

( 1 ) the prohibition on quantitative restrictions under GATT Article XI ; 

(2) ... the prohibitions on discriminatory administration of 
quantitative restrictions under GATT Article XIII . . . ; and (3) ... the 
requirement to accord national treatment to imported goods under GATT 
Article III. 59 

Mexico additionally challenged the application the DPCIA lateling provisions 
to Mexican tuna. 5® U.S. officials responded that the embai'go provisions 
were ''internal regulations permitted under GATT Article III(4) ..." and the 



S’i'artJi Island Institute v. Sosbacber, supra note 16. Fourteen nations reiain subject to these eibargoes. 
O.S. Dept, of State Dispatch, Aug. 24, 1992, Stateient before the Senate Coiiittee on Cotterce, Science, and 
Transportation, Hashington, D.C., Jul. 23, 1992 (stateient by David A. Colson, Deputy Assistant Secretary for 
Oceans and Fisheries Affairs); 58 Fed. Reg. 3013 (1993). 

5«D.S. IHT'L TRADE COMO FOB. Ho. 2547, supra note 2. 

59J, Trachtian, United States -- Restrictions on Iiports of Tuna, 86 AH, J. IHT’L L. 142 (Jan. 1992). 

t*Hexico also challenged the potential application of a Felly Aiendient eibargo against other fish 
products froi Herico. Id., at 143. 
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Note Ad Article III, "and were therefore not subject to Articles XI and 
XIII. "6 1 In the alteiTiative, U.S. authorities argued that the embargoes 
were permitted exceptions to protect animal life and consei*ve exliaustible 
natural resources under Art.icle XX(b) and XX(g).62 

The dispute panel found that Article III and the Note Ad Article III 
were limited to the regulation of products as such (i.e. , the tuna). Tlie 
MMPA, howevei', attempted to regulate the production pi'ocess of the product 
(i.e., the hai'vestiiig of tuna) and not the product itself. The panel 
therefore concluded that the MMPA embargoes could not te justified as intem.al 
regulations applied at the point of iirjportation under Article III. With 
regard to Article XX(b), the dispute panel found that the embai'goes were not 
necessary because the U.S. had failed to exl:iaust "all options consistent with 
the GATT .... such as inteiTiational negotiation and cooperation . . . , befoi'e 
using GATT-inconsistent rrjeasures ...."63 More importantly, the panel 
limited the use of Article XX(b) to domestic anixi'ial protection. The panel 



^Ud., at 142-H3. Under Article III(l) national regulations lay not be applied "to iiported or doiestic 
products so as to afford protection to doiestic production." Under Article III(4), foreign products lust be 
accorded "treatnent no less favorable than that accorded to like products of national origin in respect of all 
lass ... affecting their internal sale ..., distribution or use." The Note Ad Article III provides that "any 
Ian ... which applies to an iiported product and the like doiestic product and is ... enforced in the case of 
the iiported product at the tiie or point of iiportation, is ... subject to the provisions of Article III." 
Article n(l) provides that "no prohibitions ... shall be instituted ... by any ... party on the iiportation of 
any product of the territory of any other ... party — “ General Agreeient on Tariffs and Trade (1947), 61 
Stat. A3, T.l.A.S. No. 1700, 55 U.N.T.S. 187. 

Trachtian, suprs note 59, at 143. Article U provides that "Subject to the requireient that such 
leasures are not applied in a lanner which would constitute leans of arbitrary or unjustifiable discriiination 
between countries where the saie conditions prevail, or a disguised restriction on international trade, nothing 
in this Agreeient shall be construed to prevent the adoption or enforceient by any contracting party of 
leasures ... (b) necessary to protect huian, aniial or plant life or health; ... (g) relating to the 
conservation of exhaustible natural resources if such leasures are lade effective in conjunction with 
restrictions on doiestic production or consuiption." GATT, Article U, supra note 61. 

”J. Trachtian, supra note 59, at 148. 



15 



specifically found that Article XX (b) did not "except measures from the 
restriction of the GATT that are intended ... to protect foreign animals 
...."64 It similarly restricted the application of Article XX(g) by finding 
that conservation measures adopted pursuant to Article XX(g) were permissible 
only to the extent that they primarily restricted production or consumption 
within a state's jurisdiction. 65 Having determined that the Article XX 
exceptions did not apply, the panel found that the primary and secondary 
embargoes were inconsistent with Article XI( 1).66 The DPCIA labelling 
provisions , on the other hand , were found to be consistent with GATT Article 
1(1). The panel held that the labelling pi'ovision did not restrict the sale 
of tuna. Rather, tuna products could be sold with or without the "Dolphin 
Safe" label. 67 

Following the hearing, the dispute paiiel recommended that the GATT 
Council request the U.S. to bring the MMPA and its application into compliance 
with the GATT. 68 Final action on the panel report was withheld, however, 
after the U.S. and Mexico reached a tentative compromise whereby Mexico agreed 
not to request the GATT Council to adopt the report until after the two 
nations had attempted to work out a settlement . 69 Despite Mexico's 



at 149. 

aid. 

light of this ruling, the coiplaint sas not reviewed under Article XIII. Id., at 143 and 147. 

5’The challenge to the Felly iiendient was also denied on the grounds that the O.S. law allows for the 
discretionary, not the landatory, iiposition of an eibargo. T. Schoenbaui, igora: Trade and SBviroBieDt: 

Free InterBatioDal Trade and ProtectioB of tie fnvironient; IrrecoBcilable CoBflict?, 86 AUER. J. IHT'L L. 700 
(1992). 

aid., at 143. 

«S0.S, IHT'L TRADE COBB'N FOB. Ho 2647, supra note 2. 
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reluctance to enforce the panel s report, two additional complaints have been 
filed challenging the MMPA emlargo provisions under the GATT. On July 14, 
1992, the EC requested that a second dispate panel be established to review 
the secondary iirjport. bans currently in force against Spairi, France, Italy, and 
the United Kingdom.'^® Venezuela has also threatened to bring a similar 
action if the MMPA embargo is not lifted. 

B. Dolphin-Safe Policy and the DPCIA 
While the aforementioned court actions were ongoing, environmental 
groups in the U.S. were busy oi'ganizing consumer boycotts against canned tun.a 
to protest dolphin-unsafe fishing practices. 2 In response to the growing 
public relations problem created by these boycotts, the three principal U.S. 
tuna processors- Starkist, Van Camp-Chicken of the Sea, and Bomblebee- 
anriounced in April 1990 that they would only pirchase dolphin-safe tuna for 
the U.S. market."? 3 This unexpected announcement had an immediate and 
substajitial effect on bath the domestic and foreign tuna industries. To avoid 
losiiog their share of tl'ie largest canned tuna market in the world, a nurriber of 
foreign tuna processors, includirig Mitsubishi Foods,'?'* were forced to adopt 
a sirrjilar policy.”? 5 Domestically, the U.S. purse seine fleet was forced to 



?*0.S. Dept, of State Dispatch, supra note 57. 

7*0. S INT'L TRADE COBll'N FOB. So. 2547, supra note 2, at n.80. 

7356 Fed. Reg. 47418 (1991). 

7*Kitsubishi packages Three Diaeonds brand and A&Ps' and Safesays' store brands. A. Banning, Tie Set 
Effect OB Dolphins, OSA Today (final ed.) Aug. 6, 1990. 

750. S. INT'L TRADE COBB'S FOB. No. 2547, supra note 2. 
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restructure and transferred most of its fishing operations to the Western 

Tropical Pacific (V7TP) where the tuna-dolphin bond does not occur. 6 

Whereas the U.S. fleet had once dominated the ETP tuna fishery during the 

1970's and 80's (reaching a high of 112 vessels in 1976), by 1992, the number 

of U.S. -flagged purse seiners in the ETP had dropped to seven. 

Congress also responded to the canners' announcement by enacting the 

DPCIA of 1991.'^® The Act defines "dolphin safe" and makes it unlawful for a 

tuna producer, offering to sell tuna products in the U.S. , to misuse a label 

suggesting that a product is "dolphin safe". '^9 Specifically, it is a 

violation of Section 5 of the Federal Trade Commission Act to affix a dolphin- 

safe label to any tuna product harvested; 

(1) Anywhere on the high seas by a vessel that uses driftnets, or (2) in 
the ETP, if there is no accompanying documentation, signed by the vessel 
captain, an observer, all exporters, all importers, and all processors, 
certifying that no purse seine nets were intentionally deployed on 
dolphins during the fishing trip on which the tuna were hai-vested . 

The net effect of the dolphin-safe policy and the DPCIA is a U.S. canned tun.a 

market that is virtually dolphin-safe. ® i 



”57 Fed. Reg. 27010, Table 1 ( 1992). 

”16 D.S.C. §1385 (1992), 

”16 D.S.C. §1385(d)(l) (1992). 

56 Fed. Reg. 47418 (1991). 

”56 Fed, Reg. 47418 ( 1991). 

18 









-jq ''^’ 1 i1!l!l!l!l!l!l!IW11^ «—P it j— ■ 








IV. MULTILATERAL EFFORTS TO PROTECT DOLPHINS IN THE ETP 



A. Inter-American Tropiccil 1\jna Comnission (lATTC) 

The lATTC was established in 1950 by a bilateral fishing agreement 

between the U . S . and Costa Rica . s 2 Siiice its inception , the lATTC has been 

concerned priir»arily with the conservation and management of marine resources 

in the ETP.® 3 Although little was accomplished during its first twenty 

years of existence, since the mid-1970's, the lATTC has taken a leading role 

in evaluating and reducing dolphin mortality in the ETP tuna fishei'y. 

In 1976, the lATTC established the following goals to balcince the 

competing interests of the tuna industry and dolphin conservationists: 

(1) strive to maintain a high level of tuna production [and] (2) strive 
to maintain porpoise stocks at or abc>ve levels that assure their 
survival in perpetuity, (3) with every reasonable effort being made to 
avoid needless or careless killing of porpoise.®'! 

In furtherance of these goals, the lATTC impleirjented a voluntary observer 

program in 1979 to mcnitor the fishing practices aiid performance of the 

foreign fleets.®® Dolphin moxTality data collected by these obsei-vers is 

used by the ETP harvesting nations to show compliance with the comparability 

standards of the MMPA.®® The data is also used to calculate annual dolphin 

mortality rates for each ma.jor species and stock of dolphin.®"^ Since 1988, 



i^Otber leiber states include: Panaia, Ecuador, Canada, Japan, France and Nicaragua. Hexico and Costa 
Rica have withdrawn froi the organization. E. Bolland, supra note 8 

till 

‘<0.S. INT'L IRiDE COBN'N FOB. No. 2547, supra note 2. 

»554 Fed. Reg. 20171 (1989). 

»556 Fed, Reg. 47416 (1991); 53 Fed, Beg. 8910 (1988). 

*’54 Fed. Reg. 20171 (1989). 
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all the ETP harvesting nations with sizeable purse seine fleets have 
voluntarily participated in the program. 88 Observer coverage was initially 
set at 33 percent, but in January 1991, the ETP harvesting nations comrrjitted 
to 100 percent coverage . 8 9 

To compliment the observer program, the lATTC issued regulations in 1987 
to manage purse seine fishing in the ETP. 9® These regulations were refined 
in 1991 to implement a new goal of reducing dolphin mortality to levels 
approaching zero. 9 i To achieve this new goal, an aggressive research 
program was iiriplemented to identify "alternative fishing methods that would 
not involve the encirclement of dolphins ... ."92 The irjember states also 
agreed to implement a dolphin conservation plan beginning in 1992.93 The 
combined effect of these initiatives has been an 80 percent reduction iri 
dolphin mort.ality by the foreign fleet from 133,000 aninials in 1986 to 25,000 
in 1991.94 



B. lAlTC Agre«Dent of June 1992 

The most significant contribution by the lATTC occurred in April 1992. 
At a special meeting held in La Jolla, California, the lATTC successfully 



••These states included: Ecuador, El Salvador, liexico, Panaia, the D.S., Vanuatu and Venezuela. Id. 
••57 Fed. Beg, 47620 (1992). 

5*0. S. IHT'L TEADE COKB'N PDB. No. 2547, supra note 2. 

•157 Fed. Beg. 47620 (1992). 

•i/d. 

8 3 Id. 

•ij. Brooke, supra note 8; 57 Fed. Beg. 27010 (1992). 
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negotiated the first ever multilatei'al agreement to protect dolphins in the 
ETP.95 The agreement, formally ratified in June, provides for an 80 percent 
reduction in dolphin mortality between 1993 and 1999.99 These reductions 
will be implemented through a system of individual vessel quotas based on the 
total number of purse seiners in the fishery and the following annual limits 
on total dolphin mortality: 



Year 


Limit 


Percentage of best estimate of 
current populations of spotted, 
spinner, and common dolphins 


1993 


19,500 


0.30 


1994 


15,500 


0.24 


1995 


12,000 


0.19 


1996 


9,000 


0.14 


1997 


7,500 


0.11 


1998 


6,500 


0.10 


1999 


<5,000 


<0.08 



Additional protections are afforded for individual species and stocks of 
dolphins in Appendix III of the agreement. 

A Review Panel established by the agreement will be responsible for 
assigning individual vessel DMLs. The Panel will additionally review and 
report annually "on the compliance of the international fleet with the 
irjortality liiriits" set out in the agreement. 9 8 Compliance will also be 



55J. Brooke, supr3 note 8. 

The parties to the agreeieot are: Coluibia, Costa Sica, Ecuador, Hexico, Nicaragua, Panaia, Spain, 
the O.S., Vanuatu, and Venezuela. Inter-Aierican Tropical Tuna Coiiission igreeient, Jun 92, at app. I. 

5’For exaiple, if there are 100 purse seine vessels fishing in the ETP in 1993, each vessel would be 
assigned a 'dolphin lortality liiit' (DHL) of 195 aniials. An onboard lATTC observer will be responsible for 
inforiing the captain when his vessel has reached its DHL. If a captain deliberately exceeds his quota, he is 
subject to a fine and/or license suspension. Additionally, the vessel's quota for subsequent years would be 
lowered accordingly. lATTC Agreeient, supra note 96; J. Brooke, supra note 8. 

5*IATTC Agreeient, supra note 96, at app. II. 



21 



monitored by 100 percent observer coverage, 50 percent of which must be 
provided by the lATTC . 9 9 

Tlie agreement also establishes a full-time Scientific Advisory Board 
that will be responsible for coordinating an international research 
program. 1®® The research program will initially focus on improvitig current 
purse-seine technology in order to reduce its potential of causing dolphin 
mortality . 1® 1 The program will also seek alternative methods of harvesting 
tima that do not involve the encirclement of dolphins. i® 2 Funding will be 
the major obstacle for the research program, although the U.S. , Mexico, 
Venezuela, and the Italian Canners Association have already pledged 
con trib.Jt ions of $1.2, $1.0, $.5, and $.4 million respectively, to initiate 
research in 1993. i®3 

V. INCREASED PROTECTION FOR DOLPHINS DNDER THE IDCA 

In 1992, Congress revived its efforts to resolve the issue of incidental 
dolphin mortality in the ETP. While the Administration was negotiating the 
lATTC Agreen-)ent, Congress was busy developing an alternative plan to 
eliminat.e, vice reduce, dolphin mortality. The concept that emerged was a 



55 Id. 

at app. IV. 

Sole proposals in this regard include: "separating tunas and dolphins prior to encircleient using 
acoustic stiiuli, prey, or other stiiuli; ... using paired-trasls to capture tunas associated with dolphin 
sithout encircleient; ... tracking and other behavioral studies of tunas and dolphins; ... locating large 
yellowfin tuna sith [Fish Aggregation Devices] FADs, light detecting and ranging devices (llDAl!) or other 
optical sensors, and aggregating tunas sith hait; [and] ... predicting the spatial distribution and 
catchability of large yellowfin tuna with oceanographic data." 57 Fed. Reg. 21081 (1992). 

1*357 Fed. Reg. 21081 (1992). 
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moratoriuDi on the use of purse seine nets to intentionally encircle dolphins. 
The issue came to a head in July 1992 when legislation was introduced in the 
Senate to implement the lATTC Agreement . C)pponents of the bill 
simultaneously introduced the IDCA as an alteniative solution arguing that the 
lATTC Agreement was unacceptable to the Airjerican people because it allowed for 
the deaths of an additional 75,000 dolphins by the year 2000. Tliey 
additionally argued that the continued use of purse seine nets was inimical to 
the original MMPA goal of reducing dolphin mc)rtality to levels approaching 
zero. 1® 6 The re.sult was an overwhelming rejection of the lATTC Agreement 
in favor of the more rigid moratorium scheme of the IIXIA.^®"^ 

On October 26, 1992, the IDCA became the latest in a long line of 
unilateral U.S. efforts to protect dolphins in the ETP. It differs, however, 
from previous efforts in that it changes U.S. policy from one of "reducing" 
incidental dolphin mortality to one of "eliminating" such mortality. To 
achieve tliis change in policy, the Act a^rjends the MMPA by adding a new Title 
III which authorizes the Secretary of State to enter into agreements to 
establish a 5-year moratorium on the use of purse seine nets (except for 
research pi.jrposes) to intentionally encircle dolphins in the tuna 
fisheries . 1® 8 As an incentive for compliance, the IDCA provides that the 



i»<S. 2995, 102d CoDg., 2d Sees. (1992), 

1*5138 Cong, Rec. H9064-02, H9067 (1992), 
i*6Jd; 138 Cong. Rec. S10135 (1992). 

i*ilhe IDCi passed by a vote of 389 to 15 in the Bouse of Representatives. 138 Cong. Rec. B9365-03 
(1992), 

i**Pub. L. Ho. 102-523 §302(a). The required terns for any agreeient entered into pursuant to §302(a) are 
set out in §302(b)(l)-(5) [general terns); §303(a) [research progran); §303(b) [liiits on dolphin lortality 
under research progran); and §303(c) [funding for research prograi]. In addition to the loratoriun, the Act 
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U.S. will immediately lift any tuna embargo currently in effect for arjy nation 
that agrees to observe the moratorium. To take advantage of this 
provision, however, a foreign state must commit in writing to: (1) implement 

the moratorium by March 1, 1994; (2) allow observers onboard its purse seiners 
(50% of which must be from a competent regional organization like the lATTC) ; 
(3) reduce its 1992 level of dolphin mortality "to a level that is lower than 
such mortality in 1991 by a statistically significant margin;" and (4) I'educe 
its Januai'y 1993 to February 1994 level of dolphin mortality "to a level that 
is lower than such mortality in 1992 by a statistically significant 
margin. "110 If a state agrees to abide by the moratoriuni but subsequently 
fails to comply with its commitments under 0305(a), the IDCA requires the 
Secretaiy of the Treasury to re-irrjpose a tuna embargo against that 
nation. Ill The noncomplying state then has 60 days to certify and provide 
reasonable proof that it has fully implemented its prior commitment to comply 
with 0305(a). 112 If the required evidence is not provided within 60 days, 
an additional embargo against other fish and fish products will be 
imposed . i i 3 



also establishes a dolphin-safe tuna larhet in the O.S. by June 1994, provides for a research prograi, and 
reauthorizes the South Pacific Tuna Act which iipleients "the treaty which assures access for O.S. vessels to 
productive" tuna fisheries in the KTP through the year 2002. 183 Cong. Rec. H9064-02 (1992); Pub. L. No. 102- 
523 §§ 302, 304, 307 (1992). 

i»spub. L. No. 102-523, §305(a) (1992). 

11* Id. 

iiiJd., at §305(b)(l). 

iiiJd., at §305(b)(2). 

iiiThis enbargo is liwited to fish and fish products which have "an aggregate custois valuation equal to 
40 percent of the aggregate custois valuation ..." of all fish and fish products iiported froi that country 
during the base year. Id. 
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If an agi'eement to abide by the moratorium cannot be reached with any of 
the major purse seine fishing nations by March 1, 1994, U.S. purse seiners are 
permitted to continue fishing in the ETP until the end of 1999. 

However, the total number of dolphin mortalities caused by the U.S. fleet 
during this period must "continue to be reduced by statistically significant 
amoimts each year to levels approaching zero. "i is This provision is 
significant because the embargoes under the MMPA are based, in part, on a 
foreigri nations failure to achieve dolphin mortality rates comparable to U.S. 
standards . 1 1 s As a result, it will become increasingly difficult for the 
foreign fleet to meet these comparability standards as U.S. dolphin mortality 
rates are phased down to zero by the end of 1999. 

VI. UNWARRAbTTED EXTENSION OE U.S. JURISDICTION 

A. Reasonableness Under the Restatement Clliird) of 
the Foreign Relations Law of the United States 

The assertion of extraterritorial jurisdiction under the IDCA is 
apparently based on the effects principle reflected in §402(l)(c) of the 
iTestateroent. 1 11 This principle, recognized in inteinational law, allows a 



iH/d., at 0306(a)(4). 

11616 D.S.C. §1371 (1992); 50 C.F.R. §216.24 (1991). 

iiiJurisdictioD under the IDCA is derived froi the KBPA uhicb provides that; 

(5) larine laiials and larine laiial products either-- 

(A) love in interstate coiierce, or 

(B) affect the balance of larine ecosysteis in a lanner which is iiportant to other 
aniials and aniial products which love in interstate coiierce, and that the protection and 
conservation of larine laiials is therefore necessary to insure the continuing availability of those 
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state to exercise jurisdiction over conduct occurring outside its territoi'y 
when the effect or intended effect of such conduct within the state is 
substantial. 118 However, even though a basis for jurisdiction may exist 
under §402, a state is precluded from exercising jurisdiction over "a person 
or activity having connections with another state ..." if it would be 
unreasonable to do so.n9 Whether an exercise of extraterritorial 
jurisdiction is reasonable is determined by evaluating all relevant factors, 
including the factors listed in §403(2) of the Restatement . As will be 
demonstrated below, an evaluation of those factors reflects that the IDCA is 
an unreasonable extension of U.S. jurisdiction. Any interest the U.S. may 
have in regulating dolphin mortality outside the U.S. EEZ is clearly 
outweighed by the adverse effects such regulations will have on the 
international community. 



products which love in interstate coiierce; and 

(6) larine laiials have proven theiselves to be resources of great international significance, 
esthetics and recreational as well as econonic, and it is the sense of Congress that they should be 
protected and encouraged to develop to the greatest extent feasible coiiensurate with sound policies 
of resource lanageient and that the priiary objective of their nanageient should be to laintain the 
health and stability of the larine ecosystei. ... 

16 D.S.C. §1361 (1992). 

•••RESTATE8KHT (TEIED) OF THE F08EIGH RELATIOHS LAE OF TIE OKITED STATES, §402(l)(c) (1986). 
iisjd., at §403(1). 
i2»/d.. at §403(1). 
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1. Link Between Purse Seine Fishing and the O.S.121 

Reasonableness under the Bestat-ament initially turns on the extent to 
which the activity to be regulated occurs "within" , or has a direct and 
substai:itial effect "upon", the regulating state. 122 Since the great 
majority of purse seine fishing occurs "outside" the U.S. EEZ, the 
extraterritorial application of the lECA will only be reasonable under 
§403(2) (a) if purse seining has a direct and substantial effect "upon" the 
U.S. Diere are arguably two bases under which the U.S. can claim that purse 
seine fishing has an effect "upon" the U.S. Neither of these bases, however, 
satisfy the "substantial and direct effect" requirement of §402 or §403 of the 
Restatement. 

As the largest canned tuna market in the world, the U.S. may argue that 
it has a substantial interest in maintaining a dolphin-safe tuna market for 
American consiuners . 1 2 3 IDCA is necessary to achieve this goal because 

more than one-third of all caru'ied tima consumed in the U.S. is imported. 124 
The trouble with this argument is that this interest can be achieved without 
impletienting the IDCA. Dolphin-unsafe tuna is already effectively precluded 
from sale in the U.S. by the dolphin-safe pol.icy and the DFCIA labelling 



uiThe first factor to consider is “the link of the activity to the territory of the regulating state, 
i.e., the extent to which the activity takes place within the territory, or has substantial, direct, and 
foreseeable effect upon or in the territory." Id., at §403(2)(a). 

1230. S. I«T'L mDE COMm FOB. 2547, supra note 2. 

121Jd. 
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provisions. ^25 Tl'ierefore, the IFXi^A is imnecessai'y ai'id cannot te justified 
on this basis. 

Secondly, Congress has indicated that "marine mammals play an important 
role in the marine ecosystem and that they are significant recreational and 
esthetics resources ..." for the U.S .126 Since dolphins are highly 
migratory species that move freely between the various EEZs encompassed by the 
ETP, this interest could be affected if substantial depletions of dolphin 
stocks occur outside the U.S. EEZ. Therefore, the U.S. arguably has an 
interest in maintaining an "optimum sustainable population" of dolphins in the 
ETP. 127 The difficulty with this argument, however, is that current 
scientific evidence does not support, the conclusion that dolphin stocks or 
species are currently endangered or threatened in the ETF’. C>n the contraip, 
scientific studies indicate that dolphin stocks and species in the ETP are 
healthy and can sustain the current level of incidental rrjortality in 
peipetuity . 128 These scientific findings become even more significant when 
the reductions in dolphin mortality required by lATTC Agreement are taken into 
consideration. Hence, the IDCA cannot be supported on this basis. 

It appears therefore that the continued use of purse seine nets 
proscribed by the IIXIA does not have a "substantial and direct" effect "upc>n" 
the U.S. Consequently, it would be unreasonable to extend the IDCA 
extraterritorially based on this factor alone. Moreover, since the U.S. 



ii55ee note 81. 

125134 Cong. Rec. S16336, S16342 (1988). See also 16 O.S.C. §1361(6) (1992). 
iiiSee note 43 for a definition of “optiiui sustainable population". 

i2«tl.S. INT'L TRADE COMin FOB. No. 2547 , supra note 2; 55 Fed. Reg. 11921 (1990). These studies vill be 
discussed in lore detail in the §403(2)(c) analysis. 
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cannot deinonstrate that purse seine fishing will have a "substantial effect" 
within its territory, the U.S. fails to satisfy the basic requirement for 
jurisdiction under the effects doctrine. As a result, any extraterritorial 
extension of the IDCA would not only be unreasonable, but would also have no 
basis under customai*y international law. However, even if the IIXIA can 
overcome this initial obstacle, an evaluation of the remaining seven factors 
clearly demonstrates the unreasonableness of extending the law beyond the U.S 
EEZ. 



2. The Connection Between the Purse 
Seine Fleet and the U.S.i2s 

Although once dominant in the ETP, the size of the U.S. purse seine 
fleet has declined significantly since the enactment of the 1981 amendments to 
the MMPA.i3'^ The dolphin-safe policy and the DPCIA have likewise had an 
iirjpact on further reducing U.S. participation in the ETP tuna fisheiy.isi 
Under the IDCA. even if the proposed moratorium does not take effect, the 
remaining seven U.S. purse seiners will be forced out of the ETP by 
1999. 132 

Foreign presence, on the other hand, has gx'own appreciably since the 
1980' s. Wliereas in 1971, there were only 13 fore ign-f lagged purse seiners 



iiSThe second factor to consider is "the connections, such as nationality, residence, or econonic 
activity, betseen the regulating state and the person principally responsible for the activity to be regulated, 
or betueen that state and those shoi the regulation is designed to protect." RESTATEHEHT (TBI6D), supra note 
118, at §403(2)(b). 



13»57 Fed. Eeg. 47620 (1992). 

13157 Fed. Eeg. 27010, Table 1 (1992). 
iJiPub. L. Ho. 102-523, §306(a)(4) (1992). 
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operating in the ETP, by 1990 there were 90.133 C)ver 80 percent of these 
vessels fly the Mexican or Venezuelan flag . 1 3 4 

Based on the level of participation alone, it is obvious that the 
foreign nations that maintain a significant presence in the ETP, not the U.S. , 
have a greater interest in regulating fishing activities in the tuna f ishei'y . 
The continued assertion of U.S. jurisdiction over foreign fishing practices in 
the ETP, despite a conscious decision by the U.S. to abandon the region, is 
clearly unreasonable and seriously impinges on the sovereignty of the ETP 
harvesting nations to regulate their respective tuna fleets. 

3. Importance and Acceptability of the IDCA135 
Hie next question that must be addressed under the Restatement s test is 
whether the international community will accept the level of importance that 
the U.S. has placed on the elimination of dolphin mortality in the ETP. 

Since 1972, one of the primary goals of the MMPA has been to reduce 
dolphin mortality in the purse seine fisheries to levels approaching zevo in 
order to maintain the overall viability of the dolphin populations . 136 The 
proponents of the IDCA argue that this goal cannot be achieved unless a 



15357 Fed. Reg. 27010, Table 1 (1992). 

i3«CouDtries currently fishing in the ETP include: Ecuador, Costa Rica, France, Japan, Sicaragua, Mexico, 
Panaia, Spain, the D.S. Tenesuela, and Vanuatu. Only the D.S., Panaia, Mexico and Venezuela continue to use 
purse seine nets to intentionally encircle dolphins. Mexico laintains over 50 purse seine boats; Venezuela 
laintains over 25. D.S. IMT'L TRADE COMM'M PDB, Mo. 2547, supn note 2, at n.90; 54 Fed. Reg. 20171, Table 1 
(1989). 

i55The third factor to consider is 'the character of the activity to be regulated, the iiportance of 
regulation to the regulating state, the extent to uhich other states regulate such activities, and the degree 
to uhich the desirability of such regulation is generally accepted." RESTATEMEMT (THIRD), soprs note 118, at 
§403(2)(c). 

13516 O.S.C. 01371(a) (1992). 
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moratoi'ium on the use of pux'se seine nets to intentionally encircle dolphins 
is implemented . 1 3 ■i’ They additionally argue that the continued killing of 
dolphins in the ETP is unacceptable to the American people .is® Thus , in 
the opinion of Congress, the IDCA is necessary to ensure the viability of 
dolphin stocks in the ETP and to allay the concerns of the Airierican people 
that dolphins are being slaughtered in the ETP. i 39 However, based on 
available scientific evidence and National Marine Fishery Service (NMFS)/IATTC 
observer data, the importance placed on the elimination of dolphin mortality 
by the U.S. is simply untenable. Moreover, it completely ignores the social 
and economic impact the elimination of purse seine fishing will have on lesser 
developed countries like Mexico and Venezuela. It is not surprising, then, 
that the U.S. position is not suppDi'ted by most of the ETP harvesting nations. 

Althoi.jgh there is growing international support for enhanced dolphin 
protection, much of the international community disagrees with the manner in 
which the U.S. has attempted to impose its dolphin conservation standards on 
the rest of the world. Mexico and Venezuela, in particular, have 



137138 Cong. Eec. S10135 (1992); 138 Cong. Eec. B9064-02, H9067 (1992). 

i3«Fub. L. No. 102-523, §301(b)(l) (1992); 138 Cong. Eec. B9064-02, B9067 (1992). 

133/fote that the proponents of the IDCA additionally argued that, even if dolphin stocks are not 
endangered, the intentional encircleient of dolphins with purse seine nets should still be prohibited because 
such activities place the aniials under stress. This argu»ent was justified on the ground that dolphins are 
entitled to special protection because ’buian beings have always felt a special sense of kinship and wonder 
toward the dolphin, because of its beauty, its grace, and its proven intelligence." While laudable, there is 
no scientific evidence to support this view. 138 Cong. Eec. S10135, 510136 (1992); 138 Cong. Eec. B9064-02, 
B9068 (1992). 

n*In support of the U.S. position, the French Tuna Canners Association and two Italian tuna processors 
have indicated that they will not buy dolphin-unsafe tuna froi the ETP. E. Conner, supra note 6. 

Additionally, the Fisheries Coiiittee of the European Parliaient passed a resolution in Septeiber 1991 
recoilending a ban on the iiportation of dolphin-unsafe tuna to the 12 leiber EC. E. Epstein, Conseryatiooists 
Bast Salioas' Dolpbio Plan, The San Francisco Chronicle, Sep. 27, 1991, at AH (final ed.). Note, however, 
that the EC has filed a GATT coiplaint to challenge the secondary eibargo provisions of the MHPA. 



31 



expressed their strong opposition to the IDCA. Government officials in both 
nations have publicly denounced the IDCA as an unilateral measure that 
impinges on their sovereignty and could have devastating effects on their 
economy and tuna industry. Columbia and Vanuatu have also indicated 
that they will not support the IDCA for many of the same reasons, i '' 2 in 
light of these statements and the recently concluded lATTC Agreement, it would 
appear that the ETP harvesting nations believe that the best way to guarantee 
the long-term sustainability of dolphin stocks is "not by the imposition of 
unilateral measures or embargoes ..." by the U.S. , but rather through 
multilateral efforts at the lATTC.^^s 

C)pposition to the IDCA is not only based on sovereignty and 
economic/social concerns , bJt also on a number of scientific studies which 
found that a moratorium on pui'se seine fishing in the ETF' would be 
unwise. !'• 4 These studies suggest that dolphin mortality can be reduced "to 
acceptable levels through a careful conservation program and the gradual 
development of new [fishing] methods ...."145 They further recorrmend that 
the best way to protect dolphins in the ETP is through better training of tuna 



Additionally, the lajority of states subject to MHPi eibargoes have not taken the necessary steps to have the 
iiport bans lifted. 

niPene^ueJa; Offensive on ill Fronts igeinst O.S. Tuna Fibargo, Inter Press Service, Jan. 29, 1992; 
Hexico Tuna Fishing Policy Mined, Los Angeles Tiies, Hov. 22, 1992, at D5, col. 4 (hoie ed.). 

HM38 Cong. Pec. B9064-02, B9068 ( 1992). The fact that Vanuatu has not endorsed the IDCA is significant 
since it is the only nation subject to a priiary BIIPA eibargo that has taken the steps necessary to have the 
iiport ban lifted. 

Kiffexico Tuna Fishing Policy Mined, supra note 141. 

mihese studies sere conducted by the National Acadeiy of Sciences, the National Eesearch Council, and 
the lAITC. Id.] 138 Cong. Pec. B9064-02, B9068 (1992). 

hexico Tuna Fishing Policy Defined, supra note 141. 
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boat captains and crews on dolphin-friendly fishing techniques . i ^ 

Moreover, a four-year study released by the National Research Council in 
Februax-y 1992 indicated that "no practical alternative" to purse seine fishing 
exists to protect dolphins in the ETP.i^'^ This study additionally found 
that purse seine fishing was "the only comrr)ercially viable way of harvesting 
..." large yellowfin tuna in the FTP. i 48 The Council's report further 
supported the FTP harvesting nations' position that international cooperation 
is necessary if dolphin conservation efforts are to succeed and specifically 
recommended that the U.S. bring its "goals in line with the objectives of 
other nations, i.e., a reduction strategy as opposed to an elimination 
strategy. "149 

It appears therefore that the impojrtance of elimiiiating dolphin 
mortality in the FTP is not shared by most of the FTP harvesting nations. Nor 
is the U.S. position supported by the overwhelming weight of scientific 
evidence which svrggests that an absolute ban on purse seine fishing is 
unnecessary to protect dolphins in the tuna fisheries. Rather, this evidence 
suggests that the best way to protect dolphins in the FTP is through 
multilateral efforts. The unilateral extension of U.S. jurisdiction is 
therefore clearly unnecessary and unreasonable. 



neO.S. IHT'L TRADE COBO FOB. No. 2547, supra cote 2. 

•<iH. Parrish, Study Ssys Ban od Bets Can't Save Dolphins, Los Angeles Tiies, Feb. 28, 1992, at Al, col. 3 
(Southland ed.). 

n«/d. 

; O.S. INT'L TRADE COBB'S FOB. No. 2547, supra note 2. Siiilar recoiiendations have been lade by 
the HBFS and lATTC. 57 Fed. Beg. 21081 (1992); lATTC Agreeient, supra note 96. 
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4. Justified Expectaticais Protected or Hurt by the IDCA150 

The IDCA restates preexisting expectations under the DPCIA and MMPA of 
achieving a dolphin-safe tuna market in the U.S and maintaining an optimum 
sustainable dolphin population in the ETP.isi The legislative history also 
makes clear that the proponents of the IDCA expect that the new law will 
provide a solution to the current tuna ban disputes before the GATT. i 52 
The first two expectations have already been achieved under preexisting 
legislation. The latter cannot be achieved by imposing a nx^ratoriura on the 
use of purse seine nets. Consequently, further extraterritorial regulation in 
the ETP by the U.S. is unnecessary. 

The distinct preference for dolphin-safe tuna by American consumers can 
be guaranteed by continued application of the dolphin-safe pc^licy and DPCIA 
labelling requirenients . Further unilateral regulations which force the U.S. 
standard on foreign consumers goes well beyond the expectation of achieving a 
dolphin-safe tuna market in the U.S. and is clearly unreasonable. 

Similarly, the IEjCA is not necessary to ensure the viability of dolphin 
stocks in the ETP. Based on the current number of dolphins in the ETP', 
scientists have concluded that the current levels of incidental mortality 
caused by the use of purse seine nets are sustainable by the ETP dolphin 



i5*The fourth factor to consider is "the existence of justified expectations that light be protected or 
hurt by the regulation.” EESTATEHENT (lEIRD), supra note 118, at §403(2)(d). 

i5iPub. L. No. 102-523, §301 (1992). 

152138 Cong. Rec. B9064-02, B9071 (1992). 
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populations . 1 53 lATTC data collected in 1991 showed that incidental 
dolphiii mortalities in the ETP were as follows: 



Stock 


Population 

abundance 


Incidental 

mortality 


Percent 

mortality 


Northeastern spotted 


738,100 






Western and/or 


1,299,300 






southern spotted 








All spotted (except 


2,037,400 


13,991 


.69 


coastal ) 








Eastem spiru:ier 


632,700 


5,879 


.93 


Wliitebelly .spinner 


1,020,100 


2,974 


.29 


Northen:i common 


477,000 


161 


.03 


Central common 


415,600 


3,182 


.77 


Southern common 


2,211,500 


115 


.01 


Other dolphins 


2,729,100 


990 


.04 


All 


9,523,400 


27,292 


.29154 



These niunbers are significant because scientific analysis has shown that 
incidental moi'tality rates telow two percent do not jeopardize the recovei*y of 
the stcxzks.155 it is evident from this data that dolphin populations in 
the ETP are not endangered by current purse seine fishing practices . i 5 b 



i53The National Acadeiy of Sciences estiiates the nuiber of dolphins to be at 8 lillion. The lATTC puts 
the nuiber at over 9.6 lillion. 138 Cong. Rec. 19064-02, 19068 (1992); lATTC Agreeient, supra note 96, at app. 
Ill; O.S. INT'L TRADE COMO FOB. No. 2547, supra note 2. 

•5«IATTC Agreeient, supra note 96, at app. III. 

>5tlt should be noted that the NHES deteriined in 1992 that the eastern spinner dolphin and northern 
offshore spotted dolphin vere ’depleted' as that teried is defined in 16 O.S.C. §1362. 57 Fed. Reg. 27010 
(1992); 57 Fed. Reg. 27207 (1992). lowever, neither stock was designated as a ’threatened" species under the 
Endangered Species Act [16 O.S.C. §1532(2)]. 57 Fed. Reg. 47620 (1992). Moreover, scientific studies indicate 
that the population sise of both stocks has been progressively increasing or has reiained stable for the past 
15 years. Id. Based on this evidence, the NNFS has concluded that “given the present abundance estiiates and 
levels of take, that the population will reiain viable in perpetuity.” Id. 



35 



Additionally, since incidental dolphin mortalities will decline under the 
lATTC Agreement, dolphin stocks in the ETP will increase. This will further 
ensure the population's viability in perpetuity . i 57 

Application of the moratorium could, on the other hand, increase dolphin 
mortality in the short-term. It could also affect the sustainability of tuna 
stocks worldwide . 1 5 8 Without question, the U.S. tuna fleet has the best 
fishing practices and the lowest dolphin mortality rate of any fleet currently 
operating in the ETP. The IDCA will, however, essentially force the rerrtaining 
seven U.S. purse seiners out of business. As U.S. vessels withdraw from the 
fishery, foreign-flagged vessels, with higher dolphin mortality rates, will 
take their place. The result will be the incidental death of more dolphins 
over the short temi until the lATTC Agreement takes full effect in 1999.158 
Therefore, rather than eliminating dolphin mortality, the IDCA will have the 
opposite effect of finstrating the MMPA's goal of reducing dolphin mortality 
in the ETP. 

Of equal concern is the increasing number of tiuia boats that are 
harvesting younger yellowfin tuna to avoid killing dolphins . 1 5^^ Because 
younger tuna rarely associate with dolphins, they may be harvested without 
intentionally setting nets on dolphins. is i The problem is that the younger 



15157 Fed. Reg. 47620 (1992). 

Ho Practical Hay to Ensure "Dolphin Safe" Tuna fishini, Journal of Coinerce, Har. 2, 1992, at 

A5, col. 5. 

issThe sale arguient has been lade sith regards to the DPCli and dolphin-safe policy. S. Bydans, Drive to 
Save Dolphins Jolts iierican Tuna Fleet, The Res fork Tiies, Bay 10, 1990, at il, col. 2 (late ed. - final); 2 
Tuna Canners Shun Fishing That Snares Dolphins, Chicago Tribune, Apr, 11, 1990, at Cl (North Sports final). 



H«J, Brooke, supra note 8. 
151$. Bydans, supra note 159. 
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tuna are essential for replenishment of the stocks. If the immature tunas are 
over-fished, yellowfin tuna stocks in the ETP could be cut in half by the year 
2000. Similarly, tuna stocks in the WTP, where the tuna-dolphin bond 
does not occur, could also be threatened by over-fishirjg as ETP tuna boats cire 
forced to migrate to the western Pacific to remain in business. i 63 Since 
1990, the nuirjber of U.S. tuna boats alone has increased in the WTP from 35 to 
50.164 This increased U.S. presence in the WTP is directly attributable to 
dolphin conservation legislation like the MMPA, DPCIA and IDCA, which make it 
financially unattractive for U.S. vessels to remain in the ETP. Thus, the 
IIiCA could have the opposite effect of increasing dolphin mortality, as well 
as potentially endangering the sustainability of tuna stocks. 

The ir^CA will likewise fail to achieve U.S. expectations to resolve the 
current tuna ban disputes tefore the GATT. The IDCA can only resolve these 
disputes by lifting the MMPA embargoes. However, before the import bans can 
be lifted, the embargoed nations must agree to abide by the moratorium . i 6 5 
Yet toth nations that have filed GATT complaints against the U.S. have 
indicated that they are unable and unwilling to abide by the moratorium. As a 
result, the MMPA embargoes and the GATT disputes will persist . 166 

It is clear, therefore, that the IDCA is unnecessary or will fail to 
achieve its desired results. Moreover, it completely ignores the needs and 



•52J. Brooke, suprs note 6. 
i« 3138 Cong. Eec. 12783-01 (1992). 

1«<0.S. mT'L mDE COBO FOB. Bo. 2547, supra note 2. 

165138 Cong. Bee, 19064-02, 19071 (1992). 

1660. S. obligations under the GATT sill be addressed further in the §403(2)(e) discussion. 
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expectations of the foreign Uma fleets to continue fishing in the ETF'. Since 
the 1980's, both the U.S. and foreign tuna fleets have adopted new fishing 
techniques and equipment, at great expense, to substantially reduce dolphin 
mortality in the ETP.167 Dolphin kills have been reduced from over 700,000 
in 1960 to 27,000 in 1991.168 Under the lATTC Agreement, incidental 
dolphin mortalities will be further reduced to less than 5,000 per year by 
1999.169 These accomplishments were not achieved by unilateral U.S. 
efforts, but rather by the combined efforts and cooperation of the U.S. and 
foreign tuna fleets. Tlie IDCA's reward for this outstanding record of 
achievement and cooperation is to put the purse seine fleets out of twsiness. 
Such a result is neither just nor reasonable. 

5. Importance of IDCA to the Intematicsnal 
Political, Legal, or Economic Systemi'i'® 

Imposition of a nrjoratorium in tlie ETP could also have a numbei' of 
adverse economic, legal and political consequences for both the U.S. and the 
international community. For example, a moratorium on the use of purse seine 
nets could cause significaiit social and economic disruption for states lit^o- 
Mexico and Venezuela that rely heavily on the ETP as a food source and for 
jobs. Continued embargoes under the MMPA could derail U.S. and inteniational 
efforts to renew the stalled GATT talks. Similarly, support in Congress for 



15’D.S. Dept, of State Dispatch, supra note 57. 
i«»D.S. IRT'L TBiDE COHH'H FOB. No. 2547, supra note 2. 
note 134. 

•’•The next factor to consider is "the iiportance of the regulation to the international political, legal, 
or econoiic systei." BESTATINENT (THIRD), supra note 118, at §403(2)(e). 
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the North American Free Trade Agreen^nt (NAFTA) may not be forthcoming unless 
Mexico agrees to implement the IDCA moratorii.im . Finally, the unprecedented 
progress made by the lATTC to reduce dolphin mortality at the multilateral 
level could be impeded if U.S. unilateralism continues in the FTP. In short, 
what appears to be an isolated problem to the supporters of the IDCA, is, in 
fact, an issue that could potentially affect a broad rcunge of international 
interests far removed from the ETP and far more important than the death of 
75,000 dolphins over the next six years. 

Economically, continued unilateral dolphin consewation efforts by the 
U.S. could have a devastating effect on the economies a several Latin American 
countrj.es . The current embargoes under the MMPA have already had an adverse 
economic inipact on several states, including Mexico and Venezuela . i i 
Venezuela has suffered the most due to its historic reliance on the U.S. to 
purchase over .50 percent of its ETP yellowfin tuna catch, 2 Tliis har'v^est 
has an estimated annual value of about $14 million, 3 Mexico has also 
been affected, b.it not as severely. Having a strong European market, it is 
less dependent on the U.S. to purchase its ETP tuna harvest .124 Before the 
tuna embai'go was iirjposed, Mexico was exporting about $10 million worth of 
yellowfin tuna to the U.S. antiually. However, if those nations subject 



i^iOtber nations affected by the IIBPA eibargoes include; Ecuador, Cayian Islands, Panaia, Spain and 
Vanuatu. Prior to the eibargoes these nations were exporting over 60 percent of their coibined ETP tuna 
harvest to the O.S. Ecuador alone was exporting over 25 percent of its total ETP yellowfin tuna catch to the 
O.S. 53 Fed. Peg. 8910 (1988). 

17253 Fed. Peg. 8910 (1988). 

ni/d. 

I’l/d. 

1250.S. Dept, of State Dispatch, supr3 note 57. 
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to secondary embargoes decide to comply with the MMPA and ban Mexican tuna, 
Mexico could lose an additional $57 million in tuna exports per year.i'^s 

In addition to the possibility of continued embargoes under the MMF'A, 
the added import bai'i provisions of the IDCA could have a more devastating 
effect on the economies of the ETP harvesting nations. As previously 
discussed, if a nation fails to comply with its agreement to implement the 
moratorium, the IDCA provides for the imposition of additional sanctions 
including "a ban on the importation of all tuna products, a ban on at least 40 
percent of all ... fish products and ... a total ban on fish products ^ 

A total bail on all fish products is of particular concern to Mexico. Fishing 
is one of Mexico s top industries. It currently employs over 269,000 p-eop-le 
and has developed into one of Mexico s top five foreign excharige 
eaiTiers . 1 t e in 1992, an estimated $520 million in fish products were 
exported . 5 s The majority of these products, with the exception of tuna, 
were exported to the U.S .180 if an all-fish product embargo were imposed 
under the IDCA, Mexico could lose over $360 million annually in foreign 
exchange . i ^ i 



nsvenezuela sould also be affected by such a decision since it is currently exporting about 50 percent of 
its ETP tuna harvest to Europe. Id. 

ntPub. L. No. 102-523, 5305(b)(2) (1992); 138 Cong. Bee. 19064-02, 19071 (1992); 138 Cong. Bee. S17840- 
05, S17841 (1992). 

>’*tferico Tales a Lead in Fish Exports: Fisting Helps Exports, Nutrition i Jobs Creation, Latin iierican 
Newsletters, Ltd. (1988), Latin iierican Coiiodities Beport, Jun. 2, 1988, at 4. 

MJBobberson, In Hexico, £ fenpest Over Tuna, The Nashington Post, Jan. 8, 1993, at A12, col. 1. 

>i*Latin iierican Newsletters, Ltd. (1988), Latin iierican Coiiodities Beport, Jul. 15, 1988, at 15. 

'‘•Venezuela would lose about $50 lillion annually under an all-fish ban. D.S. Dept, of State Dispatch, 
supra note 57. 
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TJie threat of embargo is not, however, the only economic concern Mexico 
and Venezuela have with the IDCA. There are other economic and social reasons 
that make compliance with the moratorium impossible for both nations. Mexico 
and Venezuela operate the two largest purse-seine fishing fleets in the 
ETP . 182 Implementation of a moratorium would effectively put these fleets 
out of business. Tlie result would be heavy job losses and a severe reduction 
in the availability of much needed fish products for domestic 
consumption .183 

Proponents of the IDCA suggest that Mexico and Venezuela can avoid these 
job and food source losses by transfei'ring their purse seine fishing 
operations to the WTP where the tuna-dolphin bond is not a problem. i 84 
This suggestion presumes, however, that boat captains can afford to make the 
extensive and costly nxxiifications necessary to fish in the WTP.185 Such a 
transfer normally requires a vessel to refit "with a new mile- long net, a 
larger hydraulic system and power block assembly, and new sonars to detect the 
tiuia."i86 In addition to these refitting costs, significantly greater 
expenses for fuel , repairs and transshipwient fees are experience by vessels 
operating in the WTP. i 87 Moreover, even if a vessel can afford to refit. 



H254 Fed. Reg. 20171, Table 1 (1989). 

Hiirguably, the e*bargoes under the HKPA are the lesser of the two evils. HeiJco Bscis iesy Frot Fact 
on funa, Los Angeles Tiles, Hov. 4, 1992. 

i»M38 Cong. Eec. B9064-02, H9069 (1992). 

i*5(],s, IHT'L TRADE COfSK'N FOB. No. 2547, supra note 2. In dexico, very high interest rates (I805i in 
1991) have restricted the ability of lost fisheries to obtain loans to pay for these lodifications. Kexico - 
Fishing Equipient/Supplies, National Trade Data Bank (1991), Narket Reports, Jun. 11, 1991. 

Mydans, supra note 159. 

H’O.S. INT'L TRADE COKK'N FOB. No. 2547, supra note 2. 
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it will not have guaranteed access to most of the abundant WTP tuna fisheries. 
Because the WTP is already overcrowded, iriany of the rich tuna fishei'ies ai'e 
managed by the memter nations of the South Pacific Forum Fisheries Agency 
pursuant to the South Pacific Tuna Treaty of 1987.188 

A second alternative proposed for those vessels that cannot afford to 
refit is to fish on skipjack or immature yellowfin tuna in the FTP. This 
alternative, however, is also not a viable solution. First, because these 
tunas are smaller, they are more expensive to process . 189 Abroad, these 
added expenses place Latin American fishennen at a competitive disadvantage in 
the international turia market. At home, these costs are ultimately passed on 
to domestic consumers in the form of higher prices. Secondly, as previously 
discussed, hai'vesting imirjature tuna could adverse affect the ability of the 
stocks to replenish themselves . i Based on the foregoing, compliance with 
the IDCA is simply not a viable economic option for states like Mexico and 
Venezuela operating large purse seine fleets in the FTP. 

Extraterritorial application of U.S. dolphin conservation laws has also 
contributed to the difficult position in which the U.S. finds itself before 
the GATT. At a time when the international comirjunity appears ready to renew 
the stalled talks, the U.S. finds itself in the awkward position of havii-g 
been found in violation of its GATT obligations. Although Mexico has decided 
not to submit the dispute panel ruling to the GATT Council for enforcement, 
continued adherence to that position is contingent on a successful resolution 



mO.S. participation is capped at 50 vessels. Id. 
i 5 *See note 162 . 
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of the dispute with the U.S.isi Additionally, the EC and Venezuela have 
indicated that they are prepared to go forward with their own complaints 
against the MMPA import bans if the U.S. does not cancel the embargoes or if 
Mexico fails to have the GATT paiiel's ruling adopted.! 92 if these 
complaints go forward, it is almost certain that the GATT panel will njle 
against the U.S. i 93 Such a result would place the U.S. in an even more 
difficult position before the GATT. 194 a I'esolution to this controversy 
must, therefore, be achieved if the U.S. is to improve its negotiatiiig 
position at any subsequent talks. 

The solution proposed by Congress is a lifting of the current tuna 
embargoes pursuant to §305 of the IDCA. Although it is tiTje that a 
cancellation of the embargoes would resolve the GATT issue, the import bans 
cari only be lifted under §305 if a foreigii state agrees to observe the 
moratorium. However, both Mexico and Venezuela have indicated their 
opposition to a ban on the use of purse seine nets. Accordiiigly , the 
embargoes will not be lifted i.mder the IIXIA and the disputes will continue. 



1110. S. lOT'L TRADE COHH'lf FOB. Ho. 2547, supra note 2. It has also been suggested that Heiico failed to 
have the GATT panel decision enforced so as not to jeopardize its chances of dinning Congressional approval of 
the NAFTA. L. Staner, Ubite Souse Srges End to Ban on Sexican funa, Los Angeles Tiies, Bar. 5, 1992, at A3, 
col. 1 (hone ed. ). 

iiiJd. ; O.S. Dept, of State Dispatch, supra note 57. Twelve other GATT leiber states have joined in the 
*ove to have the GATT Council adopt the O.S. -Mexico dispute panel ruling. These ie»bers include: Argentina, 
Canada, India, Peru, Japan, Coluibia, Senegal, South Korea, Hew Zealand, Pakistan, Brazil and Hong Kong. D. 
Ross, Sating GtTT Dolphin-Safe: trade and the Environient, 2 DOKE J. COMP. 4 INT'L L. 345 (1992), at n.93. In 
addition, a nuiber of states subiitted third-party statenents in support of the Mexican position during the 
hearings of the O.S. -Mexico dispute, including: Senegal, the Philippines, Thailand, Borway, Australia, 
Venezuela, Canada, the EC, Indonesia, Japan, and South Korea. Id., at n.l04. 

1110. S. Dept, of State Dispatch, supra note 57. 

iiilt has also been reported that the tuna-dolphin issue could coiplicate the acceptance of the NAFTA in 
both Mexico and the O.S. L. Staiier, supra note 191. A satisfactory solution to the tuna-dolphin issue is, 
therefore, iiportant in both a doiestic and an international context. 
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Moreover, the IIX;^A provides that, if no major purse seine fishing nation 
(i.e. , Mexico and Venezuela) agrees to the moratorium, U.S. purse seiners can 
continue to operate in the ETP as long as the total dolphin mortality rates 
each year are "reduced by statistically significant amounts ...."iss Under 
this provision, U.S. tuna boats will continue purse seining in the ETP until 
1999 under a more ambiguous "comparability standard” than the one denounced by 
the U.S. -Mexico dispute panel. i 96 in addition, the IDCA ignores the 
dispute pai'iel's finding that U.S. jurisdiction to restrict products brought 
into the U.S. can not be applied extraterritorial ly to regulate production 
processes abroad. 1 9 It likewise ignores the panel's findings that the 
Article XX(b) and (g) exceptions can only be applied to protect dontestic 
animals and resources within a state's jurisdiction. The IDCA is simply 
another attempt by the U.S. to use the environmental exceptions of the GATT to 
protect dolphins beyond the U.S. EEZ. Such an attempt will not survive a 
subsequent GATT challenge. Hie only sure solution to the tuna ban dispute is 
for the U.S. to immediately lift the MMPA embargoes and amend the IDCA to 
bring it into compliance with lATTC Agreement. 

With regard to the international legal system, the U.S. has 
traditionally held itself out as a nation that observes the rule of law. Cfrie 
of the basic principles of international law is that nations have a duty to 



i55Pub, L. No. 102-523, 306(a)(4) (1992). 

i9*0nder the BNPA, the laiiiui incidental dolphin lortality rate that a foreign nation lust neet during 
any given period in order to export tuna to the D.S. is liniied to actual O.S. lortality figures for the saie 
period. The O.S.-Bexico dispute panel found this requireient to be too unpredictable, and hence inconsistent 
»ith GATT, Article H(b) and (g), because the Nexicans would have no way of linowing whether they were in 
coipliance with D.S. standards at any given point in tine. T. Schoenbaui, suprs note 67. 

is’J. Trachtian, supra note 59, at 150. 
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observe their treaty obligations. is® The IDCA, however, violates this 
universally accepted tenet of customary international law. As enacted, the 
IDCA will violate preexisting U.S. treaty commitments under; (1) the 1958 
Geneva Convention on Fishing and Conservation of the Living Resources of the 
High Seas; (2) the 1958 Geneva Convention on the High Seas; (3) the GATT; and 
( 4 ) the lATTC Agreerrent .is? 

Under Article 1(1) of the Fisheiy Convention, all states enjoy a high 
seas freedom of fishing subject to three limitations: (1) their treaty 

obligations; (2) the rights of coastal states provided in Articles 6 and 7; 
and (3) the provisions of the convention dealing with conservation of 
resources . 200 With regard to coastal state rights and the conservation of 
livirig resources of the high seas. Article 4(1) of the Fishei-y Convention 
imposes a duty to negotiate multilateral conservation agreements on all states 
"engaged in fishing the same . . . stocks of fish or other living marine 
resources in any area ... of the high seas . . . . " Under Article 6(1), however, 
coastal states are given a preferential status ovei' other states with regard 
to "the maintenance of the productivity of the living resources in any area of 



isiThis priiciple is set out in the Vienna Convention on the Las of Treaties, O.N. Doc. A/Conf. 39/27, 

( 1969), 63 AHKil. J. INT'L L. 875 (1969). Article 26 provides: ’Every treaty in force is binding upon the 
parties to it and lust be perforied by then in good faith.’ 

■ssThirty-eight states are parties to the Fishery Convention, including Hexico, Venezuela and the O.S. 
Sixty-tvo states are parties to the High Seas Convention, including Hexico, Venezuela and the O.S. NiiP-9, 
supra note 33. O.S. violations of the GATT have been previously discussed and sill not be discussed in this 
section. See note 19 for a list of parties to the lATTC Agreeient which include Mexico, Venezuela and the O.S. 

^••Article 2 of the High Seas Convention contains a siiilar high seas freedoi of fishing. The only 
liiitation on this freedoi is that it lust be exercised with ’reasonable regard to the interests of other 

States ’ Article 2 additionally prohibits any state froi exercising sovereignty over any part of the high 

seas. Articles 4 and 5 of the Convention give the flag state jurisdiction over vessels that fly its flag. 

This iiplies that the flag state has jurisdiction to regulate fishing practices by its vessels on the high 
seas. The IDCA, to the extent that it atteipts to regulate the fishing practices of the foreign tuna fleets, 
interferes with this high seas freedoi and is therefore inconsistent with O.S. treaty obligations. 
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the high seas adjacent to its territorial sea." Any other state engaged in 
fishing in this area is required by Article 6(3) to "enter into negotiations 
with a view to prescribing by agreement the measures necessary for the 
conservation of the living resources of the high seas in that area." If an 
agreement has not been reached within six months, the coastal state may enact 
unilateral conservation measures consistent with Article 7(1) and 7 (2 ). 201 
Additionally, once the coastal state has enacted conservation measures for the 
area of the high seas adjacent to its territorial sea. Article 7 provides that 
other states are prohibited from enforcing their own conservation measures in 
that area if those regulations are inconsistent with "those which have been 
adopted by the coastal State . . . . " Most states with coastlines border irrg the 
ETP have enacted domestic legislation to regulate and improve the fishing 
practices of their purse seine fleets. 202 The IDCA moratorium is 
inconsistent with many of these regulations and is therefore in direct 
violation of Articles 6 and 7 of the Fishing Convention. 

With regard to U.S. treaty obligations in the tuna fishery, 20 year ago, 
Congress charged the Secretary of State to negotiate a multilateral agreement 
with the ETP harvesting nations to protect dolphins taken incidentally in the 



2*iTo be consistent with irticle 7(2), the unilateral leasures adopted lust fulfill the following 
requirewents: 



(a) That there is a need for urgent application of conservation teasures in the light of 
the existing knowledge of the fishery; 

(b) That the leasures adopted are based on appropriate scientific findings; 

(c) That such weasures do not discriiinate in fori or in fact against foreign fisherien. 

2«2These states include Ecuador, Mexico, Panaia, Vanuatu, Venezuela, Costa Rica, Prance, Guateiala and the 
Netherlands Antilles. 55 Fed. Reg. 11921 (1990); A. Holland, supra note 6, at n.68. 
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course of purse seine fishing operations. 203 That agreerDent was to provide 
for: 



(i) cooperative research into alternative methods of locating and 
catching yellowfin tuna which do not involve the taking of marine 
mammals, (ii) cooperative research on the status of affected marine 
mammal population stocks, (iii) reliable monitoring of the number, rate, 
and species of marine mammals taken by vessels of harvesting nations, 
(iv) limitations on iiicidental take levels based upnn the test 
scientific infoitnation available, and (v) the use of the test marine 
mammal safety tecl'ii:iiques and equipment that are economically and 
technologically practicable to reduce the incidental kill and serious 
itijury of marine mamrrals to insignificant levels approaching a zero 
mortality and serious injui’y rate ....20 4 

All that and more was achieved in June 1992 when the ETP harvesting nations 

agreed to sign the lATTC Agreement. Without question, this agreement is the 

roost significant accomplishment regarding dolphin conserv.ation that has 

occurred at the international level in the last 50 years . 20 5 Four months 

later, however, this noteworthy achievement was placed in jeopardy with the 

passage of the IIXIA. By enacting the IDCA, Congress ignored 20 years of 

negotiations that produced a solid conseirvation program that all the ETP 

harvesting nations , except the U . S . , can accept . Moreover . to the extent that 

the irxDA moratorium interferes with a state's fishing rights by prohibiting 

incidental takes, it is inconsistent with U.S. obligations under the lATTC 

Agreement. Such action on the part of the U.S. is clearly unreasonable and 

provides little incentive for the ETP harvesting nations to engage in further 

discussions with the U.S. over the tuna-dolphin issue. 



2»316 B.S.C. 1378(a)(2) (1882). 



2*50. S. Dept, of State Dispatch, supr3 note 57. 
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From the foregoing, it is evident that implementation of the IDCA will 
have a mimber of adverse international economic, legal and political 
consequences. To the extent that these effects can be reduced or eliiTiinated 
by adherence to the lATTC Agreement, the U.S. acts unreasonably in attempting 
to enforce its dolphin conservation laws unilaterally in the FTP. 

6. Consistency with the Intematicaial Syst ^20 6 
The extraterritorial application of the lECA also conflicts with 
customaiT norms of international maritime law as reflected in the 1982 LC)SC. 
Althoi:igh the U.S. has not signed the LOSC, it has repeatedly recognized that 
the non-seabed portions of the Convention are reflective of customai’y 
international law. 207 Accordingly, the President indicated in 1983 that 
the U.S. would act in accordance with the non-seabed portions of the 
Convention and would "recognize the rights of other states in the waters off 
their coasts, as reflected in the Convention, so long as the rights and 
freedoms of the United States . . . under international law" were recognized by 
such coastal states. 208 



2*5The next factor to consider is 'the extent to which the regulation is consistent with the traditions of 
the international systeis.' KESTiTEMENT (TEIED), supra note 118, at §403(2)(f). 

2*’The LOSC was not signed "because several lajor probleis in the Convention's deep seabed lining 
provisions are contrary to the interests and principles of industrialized nations and would not help attain the 

aspirations of developing countries " With regard to the non-seabed portions of the agreeient, the O.S. 

stated that "the convention ... contains provisions with respect to traditional uses of the oceans which 
generally confiri existing laritiie law and practice and fairly balance the interests of all states." 

Statetent od United States Ocean Policj, supra note 35. The LOSC has been signed by 119 states and has been 
ratified by lore than 50 states. In accordance with Article 307 of the Convention, it will enter into force 
"12 lonths after the date of deposit of the sixtieth instruient of ratification or accession." Mexico has 
ratified the Convention. Panaia is a signatory, but has not yet ratified. Venezuela joined the O.S. in not 
signing the Convention. HKP-9, supra note 33. 

^»Ud. 
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Thie IDCA initially conflicts with the customary norm of flag-state 
sovereignty over ships that fly its flag. 209 With limited 
exceptions, 210 this principle grants the flag-state exclusive jurisdiction 
over all administrative, technical and social rriatters regarding ships that fly 
its flag. 211 The IDCA, however, interferes with a flag-state's right to 
regulate the fishing practices of its tuna fleet. It is therefore 
inconsistent with this customary international law principle. 

The IDCA also conflicts with the universally recognized high seas 
freedom of fishing. 212 By dictatirg how a foreign state can fish in the 
ETP (including parts of the high seas), the IDCA attempts to subject a part of 
the high seas to U.S. sovereignty. This is clearly in violation of customai-y 
international law as reflected in Articles 87 cmd 89 of the LOSC.213 
Additionally, the IlxlA conflicts with the customary law duty to 
cooperate in the management and conservation of marine resources in the high 



2*9Article 91(1) provides that "ships have the nationality of the State vhose flag they are entitled to 
fly." Accord FISTATEBEKT (TilED), supra note 118, at §801. 

2>*A11 states nay exercise jurisdiction over ships engaged in piracy and slave trade regardless of the 
flag they are flying. See Articles 99 and 105 of the LOSC. 

2UL0SC, Articles 91 and 94(1). See also RESTATEBEHT (TEIED), supra note 118. 

2>2irticle 6T of the LOSC provides that "the high seas are open to all States .... Freedoi of the high 
seas ... cosprises, inter alia,: ... freedoi of fishing — These freedois shall be exercised by all States 
nith due regard for the interests of other States in their exercise of the freedoi of the high seas The 

O.S. clearly takes advantage of this freedoi of fishing since lore than 94 percent of the tuna harvested by the 
O.S. is caught outside the O.S. EEZ. O.S. IHT'L TRADE COBB'H FOB. Ho. 2547, supra note 2. iccord EESTATEHEHT 
(TRIED) , supra note 118, at §521. 

2>5Article 89 provides that "no State lay validly purport to subject any part of the high seas to its 
sovereignty, " 



49 



seas. 214 Such cooperation is particularly important when nationals from 
different states "exploit identical ... or different living resources in the 
same area . . . ."2i6 Under such circumstances, Article 118 of the LOSC 
imposes a duty on states "to establish subregional or regional fisheries 
organizations ..." and to negotiate adequate conservation measui'es for the 
resources concerned. There is a similar duty to work through appropriate 
international organizations in order to conserve and manage marine mammals in 
the high seas.2i6 This requirement for multilateral cooperation in the 
management and conservation of marine resources in the high seas is not a new 
concept and has been historically recognized by the U.S.217 jo the extent 
that the IIXDA is a imilateral attempt by the U.S, to regulate dolphin 
consei'vation on the high seas, it is inconsistent with this customai'y duty to 
cooperate . 



2HArticle 117 of the LOSC provides that "all States have the duty ... to co-operate »ith other States in 
taking, such leasures for their respective nationals as lay be necessary for the conservation of the living 
resources of the high seas." 

215LOSC, Article 118. 

215LOSC, Article 120. 

2i’This duty to cooperate has been recognized by the O.S. in the Truian fishery Proclaiation, the BfCHA, 
the 1958 fishery Convention, the KllPA, and the lATTC Agreeient. for a concurring Soviet vies, see G. Tunkin, 
Tie Geneva CoDfereece on tie Las of tie Sea, 1 IKT'L AfFAIRS 47-52 (Koscos) (1958). 
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Finally, the IDCA conflicts with the well-recognized, albeit recently 
established, concept of the EEZ reflected in Part V of the L0SC.2ie in the 
EEZ, a coastal state has mter alia: 

(a) sovereign rights for the purpose of . . . exploiting, conserving and 
managing the natural resources, whether living or non-living, of the 
waters superjacent to the sea-bed . . . ; [and] 

(b) jurisdiction as provided for in the relevanit provisions of this 
Convention with regard to: ... (iii) the protection and presei’vation of 
the marine environment; . . .219 

The coastal state shall exercise these rights and duties with "due regard to 
the rights and duties of other States ... ."220 

With regard to fish stocks that "occur within the exciusive economic 
zones of two or more coastal States," or "within the exclusive economic zone 
ai:id in an area beyond and adjacent to the zone," Article 63 of the LOSC 
requires that the states involved negotiate, "either direct] y or through . . . 
regional organizations , " appropriate conservation measures for these stocks . 
This duty to negotiate is extended to states that fish for highly migratoi'y 
species, such as tuna, to ensure the "optimum utilization of such species . . . 
both within and beyond the exclusive economic zone. "221 Additionally, 



2'*Today, tore that 80 states, including Mexico, Venezuela and the D.S., claii a 200-iile EEZ. Another 28 
states claii fishery zones, 21 of shich extend 200 nautical liles froi shore. Thirteen other states, including 
Panaea, Ecuador, El Salvador, Micaragua and Peru, claii 200-iile territorial seas. Such claiis, in coibination 
nith the effects of the long negotiating history of, and ovemheliing support for (i.e., 119 signatories), the 
LOSC, strongly support the position espoused by lany coiientators that the EEZ concept is reflective of 
custoiary international law as evidenced by state practice. HtiP-9, sapra note 33. The D.S. has officially 
taken the position that the EEZ concept "is widely regarded as lawful under custoiary international law" and 
that “there is already a considerable record of state practice supporting such a conclusion. See D.S. Dept, of 
State, Oceans Policy and the Exclusive Econoiic Zone, Mar. 10, 1983, Current Policy Ho. 471. The EEZ concept 
has also been endorsed by the Aierican Law Institute in §511 of the fiESTATEMEHT (TBIRD), supra at note 118. 

215L0SC, Article 56(1). 



n»L0SC, Article 56(2). 
221 LOSC, Article 64. 
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Article 65 imposes a duty on all states to cooperate through appropriate 
inteiTiational organizations to consei’ve marine mammals. 

By attempting to I'egulate fishing practices in the EEZ of other states, 
the IDCA specifically violates the sovereign rights and duties of coastal 
states to exploit, manage and conserve the marine resources within their 
I’espective EEZs. Additionally, the unilateral nature of the IDCA clearly 
violates the duty to cooperate in the negotiation of conservation nieasures for 
the management and protection of highly migratory species (such as tuna and 
dolphin) under Article 64. 

7. Other States' Interests in the ETP222 

Tlie most compelling justification for foreign state regilation in the 
ETP, apart from sovereignty concerns and the aforementioned conventional and 
customary international law principles, is economic development. Tuna is the 
second most important commercial fish product in the world. 223 Since 1960, 
world tuna consumption has grown at a rate of seven percent per year, and in 
1991, world tuna sales were estimated at over $4.5 billion. 224 C)ne quarter 
of this catch, primarily yellowfin tuna, was harvested in the ETP. 225 
Therefore, the tuna industry is an attractive option for some of the lesser 
developed countries of Latin America to improve their economic status. Both 
Mexico cmd Venezuela have taken advantage of tliis option and are currently 



222The next factor to consider is ’’the extent to shich another state lay have an interest in regulating 
the activity.” RESTATElim (TilRD), supra note 118, at §403(2)(g). 

22J0.S. IHT'L TRADE COMK'li FOB. No. 2547, supra note 2. 

mid. 

225B, Parrish, supra note 147. 
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opei'ating the two largest purse seine fleets in the ETF',2 26 As a result, 
they both have a significant interest in regulating the fishing practices of 
their respective fleets. Moreover, for Mexico, compliance with the IDCA would 
mean a prohibition on tuna fishing throughout its entire EEZ, an area in which 
it is authorized by international law to exercise "sovereign rights for the 
purpose of . . . exploiting, conserving and managing the natural resources ..." 
of the zone. 227 Mexico therefore obviously has a paramount interest in 
regulating its own fishing activities within the ETP. 

In addition, the IDCA completely ignores the treaty obligations of other 
states under the lATTC Agreement . 2 2 8 These states have a duty under 
international law to adopt regulations to implement their obligations under 
the agreement. However, such regulations will undoubtedly conflict with the 
moratorium requirement of the IDCA. It is therefore unreasonable for the U.S. 
to expect foreigii state compliance with the IDCA. 

8. Likelihood of Conflicts 2 9 

Although Congress apparently believes that the U.S. has authority urider 
international law to unilaterally apply its dolphin conser’/ation policies 
extraterritorially , it would appear from the foregoing discussion that many of 
the ETP harvesting nations disagree. Conflict over the tuna-dolphin issue is 



225Mexico has over 50 purse seine vessels operating in the STP; Venezuela has over 25 vessels. J. Brooke, 
supra note 8. 

227Eobberson, supra note 179; LOSC, Article 56(1). 

22«138 Cong. Rec. 19064-02, 19068 (1992). 

225The final factor to consider is "the likelihood of conflict sith regulation by another state." 
RESTATmiT (TURD), supra note 118, at §403(2)(h). 
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therefore inevitable, particularly since most ETP harvesting states have 
enacted domestic legislation to protect dolphins and regulate their purse 
seine fleets. 230 

Tills potential for conflict with other states' regulations can be 
illustrated by the current embargo against Columbia. In 1992, the NMFS 
reviewed Columbia's marine mammal regulatoi-y prograiri. It found that the 
program was comparable to the U.S. program. Additionally, lATTC observer 
reports indicated that there were no observed dolphin mortalities associated 
with the Columbian purse seine fleet during the 1991 fishing season. Despite 
these findings, an impart bari was still imposed against Columbian yellowfin 
tuna. The justification given for the embargo was that "the level of observer 
coverage during the period was [only] 40 percent.” 23 i That figure was 
below the 100 percent I'equired by NMFS regulations. 23 2 

The potential for conflict has become nrjore apparent with the adoption of 
the lATTC Agreement. A recent incident involving Panama provides an example 
of how the potential for conflict has increased. In 1990, yellowfin tuna 
harvested by Panamanian purse seiners was embargoed under the MMPA. In order 



23«ie}[ico annouDced its new 10-point dolphin conservation prograi in Septeiber 1991. L. Stainer, supra 
note 191. The Mexican prograi focuses on iiproving current fishing practices as opposed to a total ban on 
purse seine fishing. 5? Fed. Reg. 21081 (1992). Venezuela has also enacted tough dolphin conservation 
regulations that proiise to reduce incidental lortality by 75 percent, fenezueh: Offensive on ill Fronts 
igainst U.S. Tuna Fibargo, supra note 141. Panaia has recently aiended its laws to coiply with its obligations 
under the lATTC Agreeient. This new law allows for the intentional encircleient of dolphins with purse seine 
nets. 58 Fed. Reg. 3013 (1993). Costa Rica, Coluibia, Ecuador, France, Guateiala, Vanuatu and the Hetherlands 
Antilles have also enacted conservation laws to protect dolphins in the purse seine fisheries. E. Bolland, 
supra note 6, at n.68; 55 Fed. Reg. 11921 (1990); 57 Fed. Reg. 17857 (1992). 

23 'Secondary etbargoes will also be iiposed against interiediary nations that do not provide the required 
certification that they have banned yellowfin tuna iiports froi Coluibia. 57 Fed. Reg. 17857 (1992). 

23257 Fed. Reg. 668 (1992); 57 Fed. Reg. 17857 (1992). Fote that the original MMFS regulations only 
required 33 percent observer coverage. 
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to lift the embargo, Panama enacted a law- Presidential Decree No. Ill- which 
prohibited the intentional encirclement of dolphins with purse seine nets. In 
January 1992, the embargo was lifted by the U.S. However, in order to comply 
with its obligations under the lATTC Agreement, Panairja modified Presidential 
Decree No. Ill on October 20, 1992. The new law- Presidential Decree No. 70- 
allows "Pctfiamanian purse seine vessels operating under the . . . lATTC dolphin 
mortality program to intentionally deploy their nets on . . . marine mammals . " 

As a result of this change in the law and reports by observers th-at Panamanian 
vessels had used purse seine nets to intentionally encircle dolphins on two 
successive trips, an embargo was re- imposed against Panamanian yellowfin tuna 
in January 1993.233 

Both of these cases graphically illustrate the reality of conflict 
between the IDCA and the dolphin consei’vation laws of other nations. In the 
first example, the U.S. imposed an import ban even though there was no 
evidence of dolphin mortality associated with the p.irse seine fleet. In the 
second example, the U.S. has penalized a nation for complying with its 
international obligations. Unquestionably, such results are unreasonable. 

This is clearly one of those situations in which the U.S. should limit "the 
exercise of jurisdiction so as to minimize conflict with the jurisdiction of 
other states .... "234 



233Secondary eibargoes sill also be iiposed against interiediary nations that do not provide the required 
certification indicating that they have banned the iiport of yellosfin tuna froi Panaia. 58 Fed. Reg. 3013 
(1993). 

23<Tbe Bestateient provides that "Khen regulation of transnational activity is based on its effects in the 
territory of the regulating state, the principle of reasonableness calls for liiiting the exercise of 
jurisdiction so as to liniiize conflict with the jurisdiction of other states, particularly with the state 
where the act takes place." EESTATEHENT (TRIED), supra note 116, at §403, Reporters' Note 3. 



9. Who Has the Greater Interest? 



Even if a U.S. court were to reach the untenable conclusion that the 
IDCA is a reasonable application of extraterritorial jurisdiction under 
§403(2), the Restatemei^t still requires the application of a balancing test to 
determine which state has the greatest interest in regulating fishing 
activities in the ETP.235 C)n the one hand, the U.S. has an interest in 
saving 75,000 dolphins over the next six years and achieving a dolphin-safe 
tuna iriarket in the U.S. CJn the other hand, ETP harvesting states have an 
interest in impi'oving their economic and social status (through the continued 
use of purse seine nets to harvest tuna) and complying with their treaty 
obligations under the lATTC Agreement. Upon weighing those interests, it is 
obvious that the commercial, legal and political needs of the ETP hai*vesting 
nations are clearly paramount. Accordingly, the U.S. should defer to the 
greator interests of the ETP hai-vesting states in this instance. 

VI I . SUltWiRY : A Proposed Solution 

Tlie IDCA has been justified on the ground that "the past strategy of 
trying to reduce dolphin mortality while continuing to fish for tuna in 
association with dolphin is no longer sufficient. "236 in light of the 
overwhelming scientific evidence to the contrary and the economic and social 



235§403(3) of the RESmEBEHT (TBIRD) provides: 

Ehen it would not be unreasonable for each of two states to exercise jurisdiction over a 
person or activity, but the prescriptions by the two states are in conflict, each state has an 
obligation to evaluate its own as well as the other state's interest in exercising 
jurisdiction, in light of all the relevant factors, Subsection (2); a state should defer to 
the other state if that state's interest is clearly greater. 

235138 Cong. Sec. S17840-05, 17841 (1992); 138 Cong. Rec. S10135, S10136 (1992). 
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needs of the ETP harvesting nations to continue purse seine fishing, such a 
position is untenable. The moratorium, in particular, is not based on 
scientific fact and is, hence, an unreasonable demand to place on nations that 
rely heavily on the ETP tuna fisheiy to enhance their economic and social 
well-being. 237 Moreover, the unilateral nature of the IDCA violates nearly 
every conventional and customai'y nonn of maritime law with respect to fishery 
management and conservation, as well as U.S. treaty obligations under the 
GATT. Tne IIXIA, therefore, does not provide an appropriate nor reasonable 
solution to the tuna-dolphin problem in the ETP. A proper balance between the 
U.S. interest in protecting dolphins and the ETP harvesting nations' interest 
in maintaining a viable tiuna industry by fishing in the ETP' can only be 
achieved through implerrjentation of the lATTC Agreement and the DPCIA dolphin- 
safe regiiTie. 

Implementation of the lATTC Agreement will immediately eliminate any 
p:>tential conflicts with the other nine states that have joined the agreenient. 
Sovereignty concerns will te accommodated and claims of U.S. unilateralism 
will be precluded. In addition, implementation of the lATTC Agreement will 
bring the U.S. back into compliance with its obligations under the GATT. More 
importantly, compliance with the lATTC Agreement comports with the basic tenet 
of fishery management of highly migratory species- that is, multilateral 



iiiHote that the proponents of the IDCA acknowledge that "the overall viability of dolphin populations are 
not endangered ..." by tbe use of purse seine nets and that safeguards "currently in place guarantee that this 
will continue to be the case." 138 Cong. Fee. S10135, S10136 (1992); 138 Cong. Fee. 89064-02, 89068 (1992). 
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cooperation throughout the range of the stock . Without such cooperation , any 
effort to manage and conserve highly migratory species will fail. 238 

Implementation of the DPCIA regime allows the American consumer to 
decide if the U.S. tuna market should be dolphin-safe. 239 it is a proven 
regime that has already resulted in an U.S. tuna market that is virtually 
dolphin-safe. 240 it has additionally encouraged research into alternative 
means of harvesting tuna that do not involve the intentional setting on 
dolphins. 241 In the end, it will be the buying power of the American 
consumer, and not unilateral measures by Congress, that will have the greatest 
impact on the foreign purse seine fleets. 24 2 in the meantime, the lATTC 
Agreement promises to significantly reduce dolphin mortality to levels 
approaching zero by the year 1999 and will guarantee the viability of dolphin 
populations in pei’petuity. 



23*Tbis tbe«e sas also eipbasised by a National kadeiy of Sciences study. Tbe report found ’that tbe 
best say for tbe United States to address tbe tuna/dolpbin issue sas to work cooperatively sitb tbe other 
fishing nations of the region to reduce the incidental take of dolphins.’ G. Randy, Congress Hulls fisting 
Ban, San Diego Daily Transcript, Jul, 22, 1992, at Al. 

255/fecaii that tbe DPCIA labelling provisions sere reviesed by the U.S.-Bexico dispute panel and sere 
found to be consistent sitb the GATT. See note 67. 

2<*Even Greenpeace has indicated that the processors' dolphin-safe policy is ‘the biggest steps that could 
be taken in order to preserve dolphins in the ETP in ... the last 20 to 30 years.’ 2 Tuna Canners Stun fishing 
fiat Snares Dolphins, supra note 159. 

J<iO.S. INT'L TRADE COBH'N PUB. No. 2547, supra note 2. 

2«2138 Cong. Rec. S10135, S10136 (1992). 
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